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HISTORY OF THE PROCEEDING

On April 3, 2006, Irene Stockton Mitchell (complainant or Mrs. Stockton Mitchell) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or respondent).  Various billing issues were raised in the multi-page Complaint, including a request for a payment arrangement and objection to a pending rate increase.

On May 25, 2006, respondent filed its Answer (Answer), denying the material averments of the Complaint.  PECO explained that PECO’s rates have been approved by the Commission, have the full force and effect of law and are prima facie reasonable.  Separately, also on May 25, 2006, PECO filed  a Preliminary Objection, seeking dismissal of the portion of the Complaint concerning complainant’s opposition to electric and gas rate increases on the ground that 

the Complaint failed to set forth any violation by PECO of the Public Utility Code, any regulations of the Commission or PECO’s tariff.
By Motion Judge Assignment Notice dated June 8, 2006, the parties were notified that Chief Administrative Law Judge Veronica A. Smith would be addressing the outstanding Preliminary Objection.

On June 17, 2006, Mrs. Stockton Mitchell filed a response to the Preliminary Objection.
On September 17, 2006, Chief Administrative Law Judge Smith granted the Motion, dismissing the portion of the Complaint relating to PECO’s rates.
By Telephone Hearing Notice dated September 26, 2006, an initial telephonic hearing was scheduled for November 16, 2006, and the case was assigned to me.  

As is my customary practice, I issued a Prehearing Order dated October 2, 2006.  The Prehearing Order directed the parties to comply with various procedural requirements.  It also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission order or regulation, and that he or she is entitled to the relief requested in the Complaint.

On October 4, 2006, Michael S. Swerling, Esq., entered his appearance on behalf of respondent PECO.

By cover letter dated November 15, 2006, respondent submitted one premarked exhibit (an account statement) for use at the scheduled hearing.  Complainant submitted a packet of various documents (portions of PECO’s tariff, the Customer Education Charge reconciliation statement for the period ended January 31, 2004, an energy saving pamphlet from PECO, the Commission’s Order at R-0049214 dated March 18, 2006, accepting PECO’s customer education charge compliance filing, a page from the October 2006 PECO Energy@Home , the verifications and certificates of service relating to PECO’s Answer and Preliminary Objection, handwritten notes containing (apparently) dictionary information, the September 18, 2006 bill and a copy of the outside of an envelope addressed to complainant and postmarked May 25, 2006, which envelope contained the Answer and Preliminary Objection).

The telephonic hearing convened as scheduled at 10:00 a.m. on November 16, 2006.  Both parties participated.  At the conclusion of the hearing, PECO moved to dismiss the Complaint for failure to establish a prima facie case (pursuant to 52 Pa. Code §5.103(d)(3).  As explained in more detail below, this Motion was granted.  
The record closed on November 20, 2006, prior to my receipt of the transcript.
FINDINGS OF FACT

1.
The complainant in this proceeding is Irene Stockton Mitchell.
2.
The respondent in this proceeding is PECO Energy Company.

3.
Irene Stockton Mitchell received through regular first class mail PECO’s Answer and Preliminary Objection to her Complaint.
DISCUSSION

The Public Utility Code, 66 Pa.C.S. §332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600; 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

At the outset it is necessary to describe the scope of the proceedings.  Mrs. Stockton Mitchell agreed that her request for a payment arrangement was the subject of a “tentative agreement” reached with PECO; therefore, this issue was not addressed.  Also not addressed were Mrs. Stockton Mitchell’s rate contentions, which had been dismissed previously by the Chief Administrative Law Judge in her September 21, 2006 order, or the alleged overbilling, which had been the subject of the prior proceeding at Docket No. C-20042636.  
The issue that Mrs. Stockton Mitchell addressed was her request for “recompense” in the amount of $50,000.00 to $100,00.00 for PECO’s failure to send to her the Answer and Preliminary Objection via certified mail.

There is no question that this request must be denied.  First, there is no requirement that such documents be sent by certified mail.  In fact, the Commission’s Rules of Administrative Practice & Procedure, 52 Pa. Code §1.54, expressly provide that pleadings may be served by one of several methods:  by first class mail, personal service, or by electronic or telefacsimile service to those parties that agree to accept that.  Sending the pleadings via first class mail was obviously no violation of any provision of the Public utility Code or any regulation.  The reference in the certificates of service to “certified mail” clearly was simply an error, which caused no harm whatsoever to complainant as the documents were obviously received by her.
Even had serving the documents by first class mail been a violation of any regulation, the Commission is not empowered to award damages.  See, DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell Telephone Co. of Pa., 491 Pa. 123, 420 A.2d 371 (1980); Optimum Image, Inc. v. Philadelphia Electric Co., 410 Pa. Superior Ct. 475, 600 A.2d 553 (1991); and Schriner v. Pennsylvania Power & Light Co., 348 Pa. Superior Ct. 177, 501 A.2d 1128 (1985).  Even if damages could be awarded, the request for $50,000.00 to $100,000.00 is simply unreasonable on its face.

The other issue raised in the Complaint is the assertion that complainant was not treated appropriately by members of PECO’s Customer Service Department.  As complainant presented no specific testimony in the form of dates, specifics or names, she obviously has failed to sustain her burden of proof on this allegation.
In conclusion, Mrs. Stockton Mitchell has failed to establish that PECO committed any violation of the Public Utility Code, its tariff or any regulation or order of the Commission.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainant failed to establish that respondent PECO violated its tariff, the Public Utility Code or a Commission order or regulation.

4.
The Commission lacks jurisdiction to award monetary damages.  

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Irene Stockton Mitchell against PECO Energy Company at Docket Number C-20066293 is denied; 
2.
That the motion to dismiss the Complaint filed at Docket No. C-20066293 is granted; 
3.
That Complainant Exh. 1 and PECO Exh. 1 are made part of the record; and 

4.
That the record at Docket Number C-20066293 be marked closed.

	Date:
	    November 28, 2006    
	
	

	
	
	
	Marlane R. Chestnut
Administrative Law Judge





�	Complainant’s prior Complaint concerning alleged overbilling had been denied by the Commission at Docket No. C-20042636, Commission Opinion and Order entered February 4, 2005.


� 	These documents were made part of the record, although it is clear that Complainant Exhibit 1 does contain irrelevant material.
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