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HISTORY OF THE PROCEEDING

On August 7, 2006, Robert Fannin d/b/a Steel City Diner (Complainant) filed a complaint against Equitable Gas Company (Respondent) asserting that the Steel City Diner’s natural gas service bill for March 2006 was too high as the result of an incorrect billing.  According to the Complainant, the Steel City Diner’s March 2006 bill was far in excess of the average monthly usage both before and after the March 2006 bill.  The Complainant further alleges that the explanation offered by the Respondent-that the March 2006 bill is for gas previously not billed due to low estimated bills- does not fully explain the magnitude of the March 2006 bill.  The Complainant requests that the Commission rule that the March 2006 bill is in error and that it order the Respondent to issue an adjusted bill reflecting usage in an amount equal to the average monthly usage of the Steel City Diner, excluding March 2006.  

Respondent filed an answer and new matter to the complaint on August 29, 2006.  The Respondent admits that it issued a natural gas service bill to the Steel City Diner in March 2006 in the amount of $3,893.60.  The Respondent denies that the March 2006 bill is inaccurate or unreasonably high.  The Respondent alleges that the Complainant has been the ratepayer of record since October 17, 2005.  The Respondent alleges that its employees have conducted a high bill investigation that has confirmed the accuracy of the March 2006 bill.  The new matter alleges that the rates the Respondent charged to the Complainant do not violate any provisions of the Public Utility Code or Commission regulations.  The Respondent requests that the Commission dismiss the complaint.

By hearing notice dated October 24, 2006, the Commission scheduled a telephonic hearing for this matter on November 28, 2006 at 9:00 a.m., and assigned the case to me.  I issued a prehearing order on October 25, 2006 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  I conducted the initial hearing as scheduled on November 28, 2006.  

The Complainant presented testimony and sponsored six exhibits that I admitted into the record.  Thomas S. Anderson, Esquire represented the Respondent, which presented the testimony of four witnesses and sponsored four exhibits that I admitted into the record.  The initial hearing resulted in a transcript of ninety-four pages.  The record closed on December 20, 2006, the date the transcript was filed with the Secretary’s Bureau.

FINDINGS OF FACT



1.
The Complainant in this case is the Steel City Diner, with a business address of 961 Liberty Avenue, Pittsburgh, Pa. 15222.  (N.T. 7-8, 24-26)



2.
Robert Fannin purchased the assets of Steel City Diner in October, 2005 and leased the property from the previous owner.  (N.T. 8)



3.
The Respondent in this case is Equitable Gas Company.  (N.T. 8-9)



4.
In March 2006, the Respondent issued a bill to the Steel City Diner in the amount of $3,893.60.  (N.T. 9-10, Complaint’s Ex. 3)



5.
The March 2006 bill for the Steel City Diner represented an increase over previous months’ usage.  (N.T. 9-10, Complainant’s Ex. 4) 


6.
The March 2006 bill for the Steel City Diner represented an increase over subsequent months’ usage.  (N.T. 9-10, Complainant’s Ex. 4)



7.
The March 2006 bill for the Steel City Diner represented an increase over the usage by the previous owner.  (N.T. 12, Complainant’s Ex. 2)



8.
After he purchased the assets of the Steel City Diner in October 2005, Robert Fannin did not change the equipment or hours of operation.  (N.T. 12)


9.
The gas meter for the Steel City Diner is located inside the building near the back door.  (N.T. 19)



10.
The Steel City Diner has seven employees.  (N.T. 29)



11.
The building that houses the Steel City Diner is a 2400 square foot, one story brick and stone building.  (N.T. 29, 34)


12.
After Robert Fannin purchased the assets of the Steel City Diner, the previous owner helped to familiarize him with the operation of the diner for a period of four weeks.  (N.T. 30)



13.
Robert Fannin did not substantially change the operation of the Steel City Diner from the way the previous owner operated it.  (N.T. 30)



14.
Robert Fannin now operates one grill all day with three burners on continuously.  (N.T. 30-31)



15.
Robert Fannin turns on a second grill around 9:00 a.m. and turns it off around 2:00 p.m. after lunch.  (N.T. 31) 



16.
The Steel City Diner is located near the convention center and Westin Hotel.  (N.T. 32)



17.
The Steel City Diner’s business is dependant on the number of conventions using the convention center.  (N.T. 32)



18.
Robert Fannin does not dispute the accuracy of any bill issued to the Steel City Diner except for the bill issued March 2006.  (N.T. 34)



19.
The furnace for the Steel City Diner is gas forced hot air.  (N.T. 35)



20.
 Michael Meyers is employed by Trafford Corporation and performs contract work for the Respondent.  (N.T. 38-39)



21.
On September 11, 2006, Michael Meyers performed a high bill investigation at the Steel City Diner on behalf of the Respondent.  (N.T. 39-44, EQ Ex. 2)



22.
 As part of the September 11, 2006 high bill investigation, Michael Meyers checked all the gas appliances at the Steel City Diner.  (N.T. 41-42, EQ Ex. 2)


23.
As part of the September 11, 2006 high bill investigation, Michael Meyers shut off all the gas appliances at the Steel City Diner for ten minutes to see if the meter continued to move.  (N.T. 42, EQ Ex. 2)



24.
Michael Meyers verified that none of the gas appliances at the Steel City Diner was leaking gas.  (N.T. 42, EQ Ex. 2)



25.
Michael Meyers obtained a meter reading of 4627 from the meter at the Steel City Diner.  (N.T. 42-43, EQ Ex. 2)


26.
The gas meter in service at the Steel City Diner at the time of the September 11, 2006 high bill investigation was a four dial meter.  (N.T. 43, EQ Ex. 2)



27.
The September 11, 2006 high bill investigation listed the Steel City Diner as having two fryers, one gyro maker, two flat tops, one oven, one water heater, one convection oven, one pizza oven and one furnace and having the potential to use over 1 million BTUs.  (N.T. 45, EQ Ex. 2)



28.
The September 11, 2006 high bill investigation recommended that a larger capacity gas meter be installed at the Steel City Diner.  (N.T. 45-46, EQ Ex. 2)



29.
The September 11, 2006 high bill investigation noted that the thermostat for the Steel City Diner was set at sixty degrees.  (N.T. 47, EQ Ex. 2)


30.
The September 11, 2006 high bill investigation noted that the hot water heater for the Steel City Diner was set at the normal level.  (N.T. 47, EQ Ex. 2)



31.
The September 11, 2006 high bill investigation indicated that the house gas line for the Steel City Diner had no leaks.  (N.T. 47-48, EQ Ex. 2)



32.
The September 11, 2006 high bill investigation indicated that there was no foreign load being registered by the meter at the Steel City Diner.  (N.T. 48, EQ Ex. 2)



33.
Brian Alexander is employed by the Respondent.  (N.T. 56)


34.
Brian Alexander and another employee of the Respondent performed a high bill investigation and changed meters at the Steel City Diner on October 6, 2006.  (N.T. 58-61, EQ Ex. 3)



35.
As part of the October 6, 2006 high bill investigation, Brian Alexander obtained a reading of 4902 from the old meter at the Steel City Diner.  (N.T. 61, EQ Ex. 3)



36.
When he installed the new five dial gas meter at the Steel City Diner on October 6, 2006, Brian Alexander set the new meter at zero.  (N.T. 62, EQ Ex. 3)


37.
As part of the October 6, 2006 high bill investigation, Brian Alexander performed a leak test on the service line going into the meter at the Steel City Diner and found no leaks.  (N.T. 61-63, EQ Ex. 3)



38.
As part of the October 6, 2006 high bill investigation, Brian Alexander performed a leak test on the house line going into the Steel City Diner from the meter and found that it was leaking.  (N.T. 63, EQ Ex. 3)



39.
As part of the October 6, 2006 high bill investigation, Brian Alexander attempted to locate and repair the leak in the house line going into the Steel City Diner but was unsuccessful.  (N.T. 63-64, EQ Ex. 3)


40.
The Respondent caused the new five dial gas meter to be installed at the Steel City Diner because of the high volume of gas being consumed.  (N.T. 65, EQ Ex. 3)


41.
Michael Gavin is employed by the Respondent as a measurement manager.  (N.T. 69, EQ Ex. 4)



42.
Michael Gavin performed a meter accuracy test on the four dial meter that was removed from the Steel City Diner on October 19, 2006.  (N.T. 70-71, EQ Ex. 4)



43.
The accuracy test that Michael Gavin performed on the four dial meter removed from the Steel City Diner revealed that it was .5% fast.  (N.T. 71, EQ Ex. 4)



44.
The Commission’s regulations governing gas meter accuracy provide that a gas meter may be as much as 2% fast or slow and still comply with Commission regulations.  (N.T. 71-72, EQ Ex. 4)


45.
The four dial and five dial meters installed at the Steel City Diner operate in the same manner and the only difference is in their per hour capacity.  (N.T. 73-74, EQ Ex. 4)



46.
Barbara Gula is employed by the Respondent as a compliance specialist.  (N.T. 78)



47.
As of the date of the hearing, the Steel City Diner owes a balance of $2,197.67 to the Respondent.  (N.T. 81, EQ Ex. 1)



48.
When Robert Fannin purchased the assets of the Steel City Diner, the Respondent sent an employee to read the meter on October 17, 2005 in order to establish a new customer account.  (N.T. 82, EQ Ex. 1)



49.
The initial reading for the meter at the Steel City Diner was 933.4.  (N.T. 82, EQ Ex. 1)



50.
The bills that the Respondent sent to the Steel City Diner for October, November and December, 2005 as well as January and February, 2006 were based on estimated readings.  (N.T. 82-83, EQ Ex. 1)


51.
The Respondent obtained an actual meter reading from the meter at the Steel City Diner of 120.5 on January 27, 2006 but did not use it in calculating a bill.  (N.T. 83, 89-90, EQ Ex. 1)



52.
The Respondent obtained an actual meter reading from the meter at the Steel City Diner of 263.5 on March 27, 2006 and used it to calculate a bill.  (N.T. 83-84, EQ Ex. 1)



53.
An actual meter reading is a reading obtained by Respondent’s meter reader.  (N.T. 84, EQ Ex. 1)



54.
The Respondent installed a remote reading device on the meter at the Steel City Diner on June 29, 2006 and obtained an actual reading of 379.3.  (N.T. 84-85, EQ Ex. 1)



55.
The Respondent obtained remote readings from the meter at the Steel City Diner after June, 29, 2006.  (N.T. 85, EQ Ex. 1)

DISCUSSION

The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish its case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet its burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950). 

The Complainant here alleges a billing dispute.  Therefore, the Complainant's burden of proof is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  If the Complainant has submitted such evidence, the burden of going forward with evidence shifts to the Respondent.  If the Respondent fails to rebut the Complainant’s evidence, then the Complainant would prevail.  If the Respondent places into the record evidence to rebut the Complainant's prima facie case, the burden of going forward with the evidence shifts back to the Complainant.  In order to satisfy the burden of proof, a Complainant must rebut the Respondent’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the Complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980).

The Commonwealth Court broadened the Commission’s Waldron ruling in Milkie v. Pennsylvania Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001) The Commonwealth Court held that the Commission’s determination that the Complainant must establish certain specific elements in order to make out a prima facie case is too restrictive.  The Commonwealth Court stated that even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate; the customer may prove its case by circumstantial evidence that the metered usage exceeded actual usage.  This rule protects the Complainant from dismissal because of its inability to produce direct proof that the meter malfunctioned.  As noted above, the burden of proof always remains with the Complainant and if the utility  presents evidence that is co-equal or greater in weight than the Complainant’s, the Complainant will not have met its burden of proof.  The Court emphasized that the mere proof by the utility that its measuring devices are accurate is no longer the sole determinant of whether there is a basis to a complaint of over billing.  Burleson v. Pennsylvania Pub. Util. Comm’n, 461 A.2d 1234 (Pa. 1983)

There is a preliminary matter in this case that I will address before addressing the merits.  Robert Fannin d/b/a Steel City Diner filed this complaint against the Respondent.  This is name that appears on the bills that are in dispute in this proceeding and are the bills for service to the Steel City Diner at 961 Liberty Avenue, Pittsburgh, Pa. 15222-3701.  (N.T. 7-8, EQ Ex. 1)  However, Robert Fannin indicated that the Steel City Diner, Inc. is the entity that actually receives the service.  (N.T. 7-8, 24-26) Robert Fannin established the account for the Steel City Dinner as Robert Fannin d/b/a Steel City Diner and requested that the Respondent send the bills to his home address at 842 Towercrest Drive, Pittsburgh, Pa. 15228.  (N.T. 26-27) Robert Fannin used the “d/b/a” designation in order to distinguish it from the gas service bill for his residence at 842 Towercrest Drive.  (N.T. 27)  Robert Fannin is the president and a shareholder in Steel City Diner, Inc.  (N.T. 27)  It is clear from the record in this proceeding that the disputed gas bills are for the Steel City Diner, Inc.  (N.T. 26-28)   
The Commission has ruled that a complaint filed by a corporation should be filed by an attorney.  Pinto’s 5500, Inc. c/o Mary Ann Pinto v. PECO Energy Co., Docket No. C‑20032257, (Order entered October 26, 2004); Tick Tock Restaurant, Inc. (Tammy R. Hurst) v. The Peoples Natural Gas Co. d/b/a Dominion Peoples, Docket No. C-20030921, (Order entered September 2, 2004).  In both those cases, the Commission dismissed the complaints for lack of standing because attorneys did not file the complaints on behalf of the corporations involved.

The facts of this case are distinguishable.  In Pinto, an individual who was not an officer of the corporation filed the complaint.  In Tick Tock, an individual whose status with the corporation was not clear on the record filed the complaint.  In contrast, in this case, Robert Fannin, the president of the corporation, filed the complaint.  As an officer of Steel City Diner, Inc., Robert Fannin has standing to file this complaint in his individual capacity on behalf of the corporation. 
These conclusions are consistent with the Commission’s action in LeStat Corp. v. Pennsylvania Power and Light Co., Docket No. C-00946284, (Order entered August 30, 1995).  In LeStat, a corporation brought a complaint but did not appear with counsel at the hearing.  The Administrative Law Judge dismissed the complaint.  The Commission remanded the case for hearing and required that the corporation be represented by counsel at the hearing.  Therefore, the Commission requires attorney representation at the hearing, but does not require an attorney to file the original complaint that initiated the proceeding.  The Commission has affirmed its LeStat ruling in Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C‑20055032, (Order entered July 31, 2006)  

While Robert Fannin has standing as president of Steel City Diner, Inc. to file the complaint, he could not represent the corporation in the hearing held November 28, 2006.  The corporation must have counsel in order to proceed in any legal action because a corporation cannot represent itself.  Smaha v. Landy, 638 A.2d 392 (Pa. Cmwlth 1994)  A corporation can only act through its agents and an agent representing it in court must be an attorney admitted to practice.  Walcavge v. Excell 2000, Inc., 480 A.2d 281 (Pa. Super 1984)  In order to prevent Robert Fannin from engaging in the unauthorized practice of law, I informed him that he could not cross examine witnesses on behalf of Steel City Diner, Inc. (N.T. 27-28)  

Turning to the merits of the case, the Complainant contends that the amount of natural gas that the Respondent has calculated that the Steel City Diner used during the period from October 17, 2005 to March 27, 2006 is far in excess of the average monthly usage both before and after the March 2006 bill.  The Complainant further alleges that the explanation offered by the Respondent-that the March, 2006 bill is for gas previously not billed due to low estimated bills-does not fully explain the magnitude of the March, 2006 bill.  The Complainant contends that the Steel City Diner could not possibly have used the amount of gas from October 17, 2005 to March 27, 2006 that the March 27, 2006 meter reading indicates.  (N.T. 10, Complainant’s Ex. 1)  Robert Fannin does not dispute the accuracy of any bill issued to the Steel City Diner except for the bill issued March, 2006.  (N.T. 34)
In support of its argument, the Complainant states that the bill based on the March 27, 2006 meter reading of 263.5 shows usage of 211,000 cubic feet of gas.  (N.T. 10-11, Complainant’s Ex. 1)  According to the Complainant, this usage includes the first five months of new ownership.  (N.T. 10-11, Complainant’s Ex. 1)  The actual total usage for this period, based on the actual readings obtained on October 17, 2005 of 933.4 and March 27, 2006 of 263.5 is 330,100 cubic feet.  (N.T. 13-14, Complainant’s Ex. 1)  According to the Complainant, this represents per month usage that is far in excess of per month usage from previous years.  (N.T. 14-16, Complainant’s Ex. 1)  The Complainant points to the usage graphs on the October 2006 gas service bill for the Steel City Diner showing average monthly usage of 44,800 cubic feet of gas.  (N.T. 14, Complainant’s Ex. 4)  The Complainant compares this to the usage graph on the October, 2005 gas service bill for the Steel City Diner showing average monthly usage of 27,300 cubic feet of gas during the previous ownership.  (N.T. 13-17, Complainant’s Ex. 2)  
The Complainant claims that after he purchased the assets of the Steel City Diner in October 2005, Robert Fannin did not change the equipment or hours of operation.  (N.T. 30-31)  After Robert Fannin purchased the assets of the Steel City Diner, the previous owner helped to familiarize him with the operation of the diner for a period of four weeks.  (N.T. 30-31)  Robert Fannin did not substantially change the operation of the Steel City Diner from the way the previous owner operated it.  (N.T. 30-31)  Robert Fannin now operates one grill all day with three burners on continuously.  (N.T.)  Robert Fannin turns on a second grill around 9:00 a.m. and turns it off around 2:00 p.m. after lunch.  (N.T. 30-31)  The previous owner operated both grills all day.  (N.T. 31)  According to the Complainant, this minor change does not account for the March 2006 bill.
The Complainant also contends that business at the Steel City Diner was actually down slightly for the first two months of 2006 compared to the same time period in 2005.  (N.T. 20, 32, Complainant’s Ex. 1)  According to the Complainant, this should have caused usage to be the same or slightly less for the first two months of 2006 compared to 2005 rather than the substantial increase reflected in the March 2006 bill.
In response to these arguments, the Respondent points out that it conducted a high bill investigation on September 11, 2006.  As part of the September 11, 2006 high bill investigation, the Respondent inspected all the gas appliances at the Steel City Diner and verified that none of the appliances was leaking gas.  (N.T. 40-41, 47-48, EQ Ex. 2)  The Respondent determined this by shutting off all the gas appliances at the Steel City Diner for ten minutes and verifying that the gas meter did not move.  (N.T. 41-43, EQ Ex. 2)  
The September 11, 2006 high bill investigation listed the Steel City Diner as having two fryers, one gyro maker, two flat tops, one oven, one water heater, one convection oven, one pizza oven and one furnace and having the potential to use over 1 million BTUs.  (N.T. 45-46, EQ Ex. 2)  The Respondent obtained a meter reading of 4627 from the meter at the Steel City Diner.  (N.T. 42, EQ Ex. 2)  The gas meter in service at the Steel City Diner at the time of the September 11, 2006 high bill investigation was a four dial meter.  (N.T. 43, EQ Ex. 2)  The investigator recommended that a larger capacity gas meter be installed at the Steel City Diner.  (N.T. 45-46, EQ Ex. 2)

The September 11, 2006 high bill investigation noted that the thermostat for the Steel City Diner was set at sixty degrees.  (N.T. 47, EQ Ex. 2)  The September 11, 2006 high bill investigation noted that the hot water heater for the Steel City Diner was set at the normal level.  (N.T. 47, EQ Ex. 2)  The September 11, 2006 high bill investigation indicated that the house gas line for the Steel City Diner had no leaks.  (N.T. 47-48, EQ Ex. 2)  The September 11, 2006 high bill investigation indicated that there was no foreign load being registered by the meter at the Steel City Diner.  (N.T. 48, EQ Ex. 2)

The Respondent replaced the meter at the Steel City Diner on October 6, 2006 and performed a high bill investigation.  (N.T. 58-59, EQ Ex. 3)  The Respondent obtained a reading of 4902 from the old meter at the Steel City Diner.  (N.T. 60-61, EQ Ex. 3)  The Respondent installed the new five dial gas meter at the Steel City Diner on October 6, 2006.  (N.T. 59-60, EQ Ex. 3)  The Respondent performed a leak test on the service line going into the meter at the Steel City Diner and found no leaks.  (N.T. 61-63, EQ Ex. 3)  The Respondent performed a leak test on the house line going into the Steel City Diner from the meter and found that it was leaking.  (N.T. 62-64, EQ Ex. 3)  The Respondent attempted to locate and repair the leak in the house line going into the Steel City Diner but was unsuccessful.  (N.T. 63-64, EQ Ex. 3)  The Respondent caused the new five dial gas meter to be installed at the Steel City Diner because of the high volume of gas being consumed.  (N.T. 64-65, EQ Ex. 3)  The four dial and five dial meters installed at the Steel City Diner operate in the same manner with the only difference being their per hour capacity.  (N.T. 65-67, EQ Ex. 4)

The Respondent performed a meter accuracy test on the four dial meter that was removed from the Steel City Diner on October 19, 2006.  (N.T. 70-72, EQ Ex. 4)  The accuracy test revealed that the meter was .5% fast.  (N.T. 71, EQ Ex. 4)  The Commission’s regulations governing gas meter accuracy provide that a gas meter may be as much as 2% fast or slow and still comply with Commission regulations.  (N.T. 71-72, EQ Ex. 4)  The meter test confirmed the accuracy of the actual and remote readings taken from the meter at the Steel City Diner.  

I find that the Respondent’s documents and testimony regarding March, 2006 natural gas service bill for the Steel City Diner are entitled to more weight than the Complainant’s documents and testimony.  Therefore, the Complainant has failed to sustain its burden pursuant to the Waldron decision and the cases that follow it.  I reach this conclusion for several reasons.  

First, the Respondent’s Exhibit EQ 1, its account statement for the Steel City Diner, indicates that the Respondent obtained an actual reading on October 24, 2005 of 933.4 at the beginning of service to the new owner of the Steel City Diner and another actual reading that it did not use on January 27, 2006 of 120.5.  (N.T. 82-84, EQ Ex. 1)  This represents a total usage for the approximately three month period of 187.1 or 187,100 cubic feet of gas consumed.  Subsequent tests performed by the Respondent verify that the four dial meter in operation at the Steel City Diner during this time period functioned properly and accurately.  (N.T. 70-72, EQ Ex. 4)  

The Complainant did not present any evidence to refute the accuracy of the actual readings obtained from the meter on October 17, 2005 and January 27, 2006 or the validity of the subsequent meter test.  The only weakness in the evidence presented by the Respondent is its admitted failure to use the January 27, 2006 actual reading to recalculate the estimated natural gas bill for the Steel City Diner.  The Respondent’s witness could offer no explanation for this oversight.  (N.T. 89-90)  While one can question the Respondent’s failure to use the actual reading from January 27, 2006 to recalculate the estimated bill, this does not undermine the validity or accuracy of the actual reading.

Second, the account statement indicates that for the period from November 22, 2005 to December 28, 2005 there were 1279 degree days and for the period from December 28, 2005 to January 27, 2006 there were 804 degree days.  (EQ Ex. 1)  These readings indicate colder weather during these time periods.  They are significantly higher than for the preceding periods.  Colder weather would tend to show the need to use more natural gas for heating during these time periods.
The Complainant did not present any evidence to refute the accuracy of the number of degree days calculated on the account statement.  The Complainant relies heavily on the argument that the actual readings from the meter show an amount of natural gas consumption far in excess of the average monthly usage set forth on the bills received by the Steel City Diner both before and after the March, 2006 bill.  This reliance is misplaced since the average monthly usage is calculated using estimates as well as actual readings so it is not as accurate as the actual readings.  In addition, the average monthly usage figure contains usage amounts both higher and lower than the average monthly usage figure in order to arrive at the average.  Finally, without knowing the number of degree days for all of the other time periods Complainant refers to, it is impossible to make any meaningful gas usage comparisons with those time periods.
Third, the Respondent’s Exhibit EQ 1, its account statement for the Steel City Diner, indicates that the Respondent obtained another actual reading on March 27, 2006 of 263.5.  (N.T. 85-85, EQ Ex. 1)  The total usage for the two month period from the last actual reading obtained on January 27, 2006 of 120.5 to the March 27, 2006 reading of 263.5 is 143 or 143,000 cubic feet.  Subsequent tests performed by the Respondent verify that the four dial meter in operation at the Steel City Diner during this time period functioned properly and accurately.  (N.T. 70-72, EQ Ex. 4)  Again, the Complainant did not present any evidence to refute the accuracy of the actual readings obtained from the meter on March 27, 2006 or the validity of the subsequent meter test.  
Fourth, the account statement indicates that for the period from January 27, 2006 to February 28, 2006 there were 1022 degree days and for the period from February 28, 2006 to March 27, 2006 there were 760 degree days.  (EQ Ex. 1)  These readings indicate colder weather during these time periods.  Colder weather would tend to show the need to use more natural gas for heating during these time periods.  Again, the Complainant did not present any evidence to refute the accuracy of the number of degree days calculated on the account statement.

Fifth, the Respondent subsequently performed tests on the meter removed from the Steel City Diner on October 6, 2006.  These tests verified that the four dial meter in operation at the Steel City Diner from October 17, 2005 to October 6, 2006 functioned properly and rendered accurate readings.  (N.T. 70-72, EQ Ex. 4)  I questioned the Respondent’s witness to determine how the meter functioned and whether it could have malfunctioned to produce an inaccurate reading on March 27, 2006.  (N.T. 76)  I also questioned whether the meter could have skipped numbers when the dials went from registering 999.9 to 000.0.  (N.T. 75-76)  The witness answered that neither scenario was possible because the meter mechanism was working properly when tested.  (N.T. 76)  The Complainant did not present any evidence to refute the validity of the meter test or present any theories as to how the meter could have malfunctioned.

Sixth, the September 11, 2006 high bill investigation listed the Steel City Diner as having two fryers, one gyro maker, two flat tops, one oven, one water heater, one convection oven, one pizza oven and one furnace and having the potential to use over 1 million BTUs.  (N.T. 45-46, EQ Ex. 2)  This number of appliances indicates the potential for heavy gas usage.  The Respondent’s witness was not able to calculate how the use in BTUs would translate into a cubic foot amount of gas consumed since that would vary according to the number of appliances used and the amount of time they were used.  (N.T. 50)  The potential usage from the appliances was high enough that the September 11, 2006 high bill investigation recommended that a larger capacity gas meter be installed at the Steel City Diner.  (N.T. 45-46, EQ Ex. 2)
In response, the Complainant did not dispute the accuracy of the list of gas appliances the Respondent listed in the September 11, 2006 high bill investigation.  The Complainant only indicated that Robert Fannin had not purchased any new or additional equipment since purchasing the assets of the Steel City Diner.  (N.T. 12)  Robert Fannin testified that he had not changed the hours of operation or altered how the equipment is used since he took over the operation of the Steel City Diner.  The Complainant’s testimony about the hours of operation and how he operates the equipment does not undermine the fact that the amount of equipment installed at the Steel City Diner has the potential for heavy gas use.

Seventh, the Respondent conducted a foreign load investigation as part of its September 11, 2006 high bill investigation.  The investigation revealed that there was no foreign load being registered by the meter at the Steel City Diner.  (N.T. 48, EQ Ex. 2)  The Complainant did not present any evidence to refute the validity of the foreign load investigation.

Eighth, when it replaced the four dial meter with a five dial meter on October 6, 2006, the Respondent performed a leak test on the service line going into the meter at the Steel City Diner and found no leaks.  (N.T. 61-63, EQ Ex. 3)  The Complainant did not present any evidence to refute the validity of the leak test on the service line.

Ninth, the Respondent performed two separate leak tests to the house line going from the meter into the Steel City Diner.  The first leak test performed as part of the September 11, 2006 high bill investigation indicated that the house gas line for the Steel City Diner had no leaks.  (N.T. 47-48, EQ Ex. 2)  As part of the September 11, 2006 high bill investigation, the Respondent inspected all the gas appliances at the Steel City Diner and verified that none of the appliances was leaking gas.  (N.T. 41-43, EQ Ex. 2)  When the Respondent installed the new meter on October 6, 2006, it performed a leak test on the house line going into the Steel City Diner from the meter and found that it was leaking.  (N.T. 62-64, EQ Ex. 3)  The Respondent attempted to locate and repair the leak in the house line going into the Steel City Diner but was unsuccessful.  (N.T. 63-64, EQ Ex. 3)  The Complainant did not present any evidence to refute the validity of either leak test on the house line.

Based on the above, I conclude the March 2006 bill issued to the Steel City Diner is accurate, based on an accurate meter reading obtained March 27, 2006.  The unusually large usage reflected in that bill is the result of the previous underestimated usage from October 17, 2005, cold weather and the high usage from the cooking appliances installed at the Steel City Diner.  The Respondent presented evidence that the meter in use on March 27, 2006 was functioning properly, that the meter was not registering any foreign load and that there no leaks in the service line.  In short, the Respondent has refuted other possible explanations for the high March 2006 bill.  

The Commission regulation at 52 Pa. Code §56.14 permits utilities to issue make up bills for residential service for previously unbilled utility service due to a utility billing error.  While 52 Pa. Code §56.14 is not applicable to commercial accounts, the same rationale applies in this case where the unbilled charges are due to inaccurate estimates of usage in previous months.  Respondent is therefore entitled to issue a make up bill to a commercial account such as the one for the Steel City Diner.  The Respondent has the right to bill and receive payment for the service actually supplied.  66 Pa.C.S. §1303.  See, Neal v. Philadelphia Gas Works, Docket No. Z‑00971874, (Order entered January 4, 2002); Angie’s Bar v. Duquesne Light Co., 72 Pa.PUC 213 (1990); West Penn Power v. Nationwide Ins. Co., 228 A.2d 218.  (Pa. Super. 1967)  I conclude that Complainant has failed to establish by a preponderance of the evidence that Respondent has incorrectly billed the Steel City Diner.  For the foregoing reasons, I will deny the complaint and enter the following order.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701.



2.
Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.



3.
The Complainant has not met his burden of proving that he is entitled to relief.  66 Pa. C.S. §332(a).



4.
The Complainant's burden of proof in this proceeding is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).



5.
The Complainant has not met his burden of establishing a prima facie case pursuant to Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980) and Milkie v. Pennsylvania Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001).



6.
The bills rendered by Respondent to Complainant were true and correct.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of Robert Fannin d/b/a Steel City Diner against Equitable Gas Company at Docket No. C-20066680 is hereby denied.



2.
That the record at Docket No. C-20066680 is marked closed.

Date:
January 2, 2007
_______________________



David A. Salapa



Administrative Law Judge
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