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MOTION OF
COMMISSIONER TERRANCE J. FITZPATRICK

Before the Commission for consideration is the Initial Decision of Administrative Law Judge (“ALJ”) Wayne L. Weismandel regarding the Complaint of Stephen J. Noll (“Complainant”) alleging that he entered into a payment agreement with Columbia Gas of Pennsylvania, Inc. (“Respondent”) and made all of the required payments in a timely manner, yet Respondent terminated his natural gas service.  In his decision, the ALJ ruled that the Complainant failed to bear his burden of proof and dismissed the Complaint, except for the establishment of a payment agreement.  I agree that the Complainant failed to meet his burden of proof and that the Complaint should be dismissed; however, I respectfully disagree that a payment agreement should be established.


At the outset, I am compelled to point out that I believe the Complainant’s payment history (detailed below) is the type of customer behavior that Chapter 14 was designed to address.  This Complaint must be dismissed without the establishment of another payment agreement for the Complainant because Chapter 14 makes it clear that the Commission lacks the authority to establish a second or subsequent payment agreement, absent a change in a customer’s household income, if a customer has defaulted on a previous payment agreement.  Specifically, Section 1405(d) of the Public Utility Code provides:

Number of Payment Agreements. – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C.S. §1405(d).  


Between 1996 and 2004, the Commission and/or the Commission’s Bureau of Consumer Services (“BCS”) issued five payment agreements for the Complainant, I.D. Findings of Fact 13-17, and the Complainant failed to comply with, at least, the latter four of them.  I.D. Finding of Fact 20.
  Additionally, it is worth noting that the BCS twice notified the Complainant by letter that it would not issue a decision on his informal complaints of March 2006 and May 2006, and that his disputes against the Respondent were dismissed.  I.D. Findings of Fact 18-19.  Since the Complainant has not complied with numerous prior Commission-ordered payment agreements, the Commission does not have the authority to establish a subsequent payment agreement for the Complainant.  66 Pa. C.S. §1405(d); Donald P. Wilson v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, C-20042952, Order entered November 17, 2005; Debbie Bailey v. Metropolitan Edison Co., Docket No. Z-01798000, Order entered June 1, 2005; Christine Woznak v. Pennsylvania Electric Co., Docket No. C-20054379, Order entered July 26, 2005.  Accordingly, the Complaint should be dismissed without establishing a payment agreement for the Complainant.

Finally, the Respondent is strongly encouraged to use budget billing as the method for customers in arrears to pay current bills while liquidating the past due amounts owed to the Respondent in accordance with the Commission’s well-established case history.

THEREFORE, I MOVE THAT:

1. The Initial Decision is modified consistent with this Motion.

2. The Office of Special Assistants prepare the appropriate Opinion and Order.
DATE:  November 30, 2006

________________________







TERRANCE J. FITZPATRICK







COMMISSIONER
�   I agree with the ALJ that the payment agreement established by the Respondent should have provided for the payment of current bills via budget billing while liquidating the arrearage, See, In re:  Insuring Consistent Application of 52 Pa. Code §56.12(7) Equal Monthly Billing, Docket No. M-00051925, Final Interpretive Order entered June 2, 2006, Order on Petition for Reconsideration entered November 14, 2006; Mary Frayne v. PECO Energy Co., Docket No. 


C-20029005, Order entered September 10, 2003; however, for the reasons set forth in this Motion, the Commission may not establish a payment agreement directing this change.


�   It is not clear whether the Complainant complied with the Commission-ordered payment agreement of April 30, 1996.








