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MOTION OF VICE CHAIRMAN JAMES H. CAWLEY

Before us for disposition is the Staff recommendation on the Exceptions and Reply Exceptions of various parties in the above-referenced proceeding to the Recommended Decision on Remand (R.D.-R) of Administrative Law Judge (ALJ) Cynthia Williams Fordham that was issued on December 7, 2005.  I commend ALJ Fordham, the Staff, and the participating parties for the legal and technical analyses of the issues in this proceeding that have been presented for our consideration and disposition.


Although the recommended course of action is conservative in its approach and would provide for a degree of closure in this proceeding, the Commission is faced with a need to be consistent in its treatment of intrastate carrier access charge issues.  For the reasons that I delineate below, I believe that we should defer a decision in this proceeding until the Federal Communications Commission (FCC) concludes its own Intercarrier Compensation case and the Missoula Plan filing. 
  Until then, we should also maintain the status quo on the intrastate carrier access charges of Verizon Pennsylvania Inc. (Verizon PA) and Verizon North Inc. (Verizon North).
A.  Previous Commission Actions

On November 9, 2006, the Commission decided to continue the stay of its Investigation Regarding Intrastate Access Charges for the rural incumbent local exchange carriers (ILECs).
  The Commission took this action in view of the FCC’s continuing Intercarrier Compensation case and the pending Missoula Plan filing.  In view of the potential impact that these two federal proceedings can have on intrastate carrier access charge reform, this Commission deemed it reasonable to continue the stay of its own Access Charge Investigation for Rural ILECs.  In our related November 15, 2006 Order, we noted the following:
In Pennsylvania, we have taken steps to gradually reduce intrastate access charges through revenue-neutral methods, in an effort to increase competition in rural areas, while assuring affordable and reliable residential service in those areas by establishing our own Pennsylvania Universal Service Fund.  We have a closed system, whereby certificated carriers offering service in Pennsylvania help sup​port the intrastate access charge reform by contributing to the Pennsylvania Universal Service Fund.  Intrastate revenues are re-distributed within the Com​monwealth.  This fund supports rural ILECs that are undergoing network mod​ernization to offer residential rates at reasonable costs while still promoting competition in the rural more high-cost areas of the state.  Most states do not have a similar fund.  

The Missoula Plan apparently advocates that the FCC should exercise its authority to preempt state regulation of intrastate access and local interconnection and establish alternative cost recovery mechanisms within the intrastate jurisdic​tion.  If adopted, it is unclear what this would cost Pennsylvania carriers and their ratepayers.  If a federal USF were to replace individual state USFs in access charge reform, it is possible that Pennsylvania would be a net-contributor to the federal Fund regarding access charge reform because we have already undertaken reform within our state, and our intrastate access charges are lower than many other states.  Thus, other states would have a greater need to draw from a Federal USF to support a revenue-neutral intrastate access charge reduction.  Probably, the states with higher revenues then would be contributing more to the Fund.  This national re-distribution of wealth, from urban to rural states is a political policy, but not one which Pennsylvania advocates, because, although we have rural areas within our state, we are not a rural state when compared to Arkansas, Alaska, and Wyoming for example.  Pennsylvania is generally a net-contributor to the Federal Universal Service Fund currently.  Although we receive some monies for our Lifeline/Link-Up programs, Rural Health Care, Schools and Libraries, and High-Cost Support, our ratepayers pay far more into the Federal USF, than is given back by those four programs.  All carriers operating in the nation would be contributing on a pro-rata share possibly based upon their revenues, and possibly, Pennsylvanians would pay a large portion of the cost.

The Missoula Plan proposes an “Early Adoptor Fund” of $200 million to support states that have already reduced intrastate access charges to closer mirror interstate access charges.  However, since our PaUSF’s inception in April, 2000, our 35 rural ILECs have received over $200 million from the PaUSF in aggregate.  Therefore, Pennsylvania would possibly not be able to fully recover under the “Early Adopter Fund” as proposed.   The Missoula Plan also brings into question whether this Commission should act quickly to order further intrastate access charge reductions which possibly then would hurt our chances in the future of receiving federal subsidy monies for these reductions.  Given all of these potential changes at the federal level that can affect universal service, we agree that the Joint Motion should be granted. 

Moreover, we are persuaded to stay the investigation because there is pending United States Congressional legislation designed to change existing federal USF funding and potentially related issues and Congress is now back in session.  A bill called the Universal Service Reform Act of 2006 (HR 5072) was introduced by House Representatives Rick Boucher and Lee Terry this year.  A comprehensive legislative telecommunications reform initiative sponsored by Senator Stevens (HR 5252) also contains stabilization provisions for federal universal service funding purposes.  Further stay of the procedural schedule at Docket No. I-00040105 remains both judicious and warranted until changes arising from the federal legislative landscape have settled and are known.
Access Charge Investigation for Rural ILECs, Docket Nos. I-00040105, R-00061377 et al., Order entered on November 15, 2006, at 11-12.
B.  Material Similarity of Major Issues and Consistency of Action

The major issues in the instant proceeding present material similarities with the issues in the Access Charge Investigation for Rural ILECs.  We are faced with the choice of delaying taking any action, as certain parties advocate, or proceeding with the incremental access charge reform that is recommended by the Staff.  First, as the OCA and other parties point out, the potential impact of the FCC Intercarrier Compensation proceeding and the associated Missoula Plan proposal can affect both interstate and intrastate access charge reform, and that the end-user consumers of Verizon PA’s and Verizon North’s basic local exchange services will have to absorb these effects into their local rates, e.g., through increases in their federal subscriber line charges (SLCs).  Naturally, the absorption of these effects will be “on top” of the “revenue neutral” adjustment of the Verizon ILEC local rates following the recommended elimination of the Carrier Charge.  The OCA has demonstrated the cumulative effect of this Commission’s and the FCC’s potential access reform actions if such actions are not coordinated.
  The OCA has also indicated that, if the Commission were to adequately coordinate the “revenue neutral” elimination of the Carrier Charge with the FCC’s Intercarrier Compensation interstate (and potentially intrastate) access charge reforms, it would need to establish a “rate tracker mechanism” that “would be unprecedented and needlessly complex.”  OCA Exc.-R, at 10.  In a similar vein, OCA argues that the premature elimination of the intrastate Carrier Charge may deprive the Verizon ILECs of possible future available federal support through the FCC that would be designed to offset such access charge reductions.  Id., at 10-11.  Thus, the OCA and other parties urge this Commission to wait until the FCC reaches a ruling in its Intercarrier Compensation proceeding.


These reasons for granting a further stay in the instant proceeding are consistent with our reasoning and actions in the Access Charge Investigation for Rural ILECs.  A further stay will enable this Commission to better coordinate its intrastate carrier access charge reform efforts with those of the FCC in the Intercarrier Compensation proceeding, and the outcome of the Missoula Plan proposal that is currently pending before the FCC.  Thus, a further stay of this proceeding represents a better and more reasonable course of action.  Therefore, consistent with our actions in the Access Charge Investigation for Rural ILECs, I move that:

1.
The instant proceeding be stayed pending the outcome of the FCC’s Intercarrier Compensation case at CC Docket No. 01-92 or for a period of one year, whichever is earlier.

2.
The Commission Staff from the Office of Special Assistants and the Law Bureau be hereby directed to monitor developments in the FCC’s Intercarrier Compensation proceeding.

3.
Upon the expiration of the twelve-month stay of the instant proceeding or the issuance of an FCC ruling in the Intercarrier Compensation case, whichever occurs earlier, the parties to this proceeding be directed to submit status reports to the Commission pertaining to common or related matters in the instant proceeding and the FCC’s Intercarrier Compensation case and the need for any coordination of such matters or any new issues that may arise once the instant proceeding becomes reactivated.  Such status reports will be due thirty days prior to the expiration of the one-year stay of the instant proceeding or thirty days after the FCC ruling in its Intercarrier Compensation case, whichever occurs earlier.

4.
Upon the receipt of the of the status reports described in moving Paragraph No. 3 above, the Office of the Special Assistants and the Law Bureau be directed to prepare a Staff recom​mendation for the Commission’s timely consideration at a Public Meeting that would reactivate the instant proceeding and either dispose of the outstanding substantive issues with additional and updated input by the parties in the form of additional briefs and evidentiary written submissions, or refer the matter to the Office of Administrative Law Judge in a second remand proceeding.

5.
The intrastate carrier access charges of Verizon Pennsylvania Inc. and Verizon North Inc. not be modified at this time.

6.
The Office of the Special Assistants prepare the appropriate Order consistent with this Motion. 
November 30, 2006
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     Vice Chairman
� See generally In re Developing a Unified Intercarrier Compensation Regime – Missoula Intercarrier Compensation Reform Plan, FCC Docket No. CC 01-92, DA 06-1510.


� Investigation Regarding Intrastate Access Charges And IntraLATA Toll Rates of Rural Carriers and The Pennsylvania Universal Service Fund, Docket Nos. I-00040105, R-00061377 et al., Order entered November 15, 2006 (Access Charge Investigation for Rural ILECs).


� OCA M.B.-R, at 12.
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