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HISTORY OF THE PROCEEDING


The complaint of Mr. Glenn I. Sibley, filed April 12, 2006, stated that Respondent National Fuel Gas Distribution Corporation (“NFG”) turned off his gas while he was in Florida, his water pipes froze and damage resulted.  He asked that this Commission direct NFG to pay for the damages.  Counsel for NFG filed an Answer and Motion to Dismiss.  The motion to dismiss was granted in part and dismissed in part by an Order issued June 19, 2006, by Chief Administrative Law Judge Smith.  The initial hearing was scheduled and held on July 26, 2006, by telephone from Pittsburgh.  At the request of the parties, the matter was converted to a prehearing conference.  At the conclusion of the prehearing conference the parties requested and were granted a period of time to conduct discovery.


Thereafter, the initial hearing was scheduled and held by telephone from Pittsburgh on Monday, October 2, 2006.  Both NFG and Mr. Sibley were represented by counsel.  The resulting record consists of a 7-page transcript of the prehearing conference, an 80-page transcript of the discussion and testimony at the initial hearing and seven NFG exhibits.  The record closed on November 2, 2006, in accordance with the notation on the OALJ Hearing Report.  On November 6, 2006, I received a letter from counsel for Mr. Sibley that had been sent to the Commission’s Harrisburg address under date of October 30, 2006.  The letter requested the issuance of a subpoena.  Also on November 6, 2006, I received a letter from counsel for NFG dated November 2, 2006, objecting to the request.  The request for a subpoena was denied by interim order dated November 13, 2006, for failure to state good cause for reopening the record.  On November 15, 2006, I received a letter from counsel for Complainant responding to the letter from counsel for NFG.  The letter was dated November 7, 2006, but was also addressed to the OALJ Harrisburg office.  I will address the substance of his second letter in the discussion section.  The record is summarized in the findings of fact that follow.  The record is then reviewed along with applicable law in the discussion section.  The complaint is dismissed for failure to carry the burden of proof in the order at the end.
FINDINGS OF FACT


1.
Complainant Glenn I. Sibley filed his formal complaint on April 12, 2006, with regard to a series of events that occurred at 1428 Route 36, Brookville, PA 15285.  Tr. 7.


2.
Mr. Sibley has owned the property where the house in question, 1428 Route 36, is located for 80 years.  Tr. 6.


3.
In the summer of 2005, Mr. Sibley, prior to the events in question, here was required by NFG to install a separate meter for service to 1428 Route 36.  Installing the new meter also required Mr. Sibley to install a new service line.  Tr. 8-9, 63.


4.
Mr. Sibley testified that he had a landlord/tenant agreement with Respondent National Fuel Gas Distribution Corporation (“NFG”) such that, if a tenant moved out, the natural gas service would automatically be placed in his name.  Tr. 9-10.



5.
In August of 2005, Mr. Sibley rented the dwelling known as 1428 Route 36 to a Mr. Himes.  Under the terms of the lease Mr. Himes had the gas service turned on in his name.  Tr. 10-11.



6.
According to Mr. Sibley, Mr. Himes departed the premises on or about December 8, 2005, and he asked NFG to remove his name from the account or shut-off the gas as of that date.  Tr. 11.



7.
Mr. Sibley testified that he flew to Florida on or about December 15, 2005.  Prior to leaving he testified that he called NFG to say that if Mr. Himes called to have the gas shut-off, the account should be placed in his name.  Tr. 11-13.



8. 
Mr. Sibley testified that he told NFG to place the account in his name prior to the pipes freezing in the dwelling known as 1428 Route 36.  Tr. 13.


9.
Mr. Sibley testified that another tenant moved out just prior to Christmas 2005, and that NFG automatically transferred that account into his name.  Tr. 14-15.



10.
Mr. Sibley testified that when he returned from Florida on the last day of December 2005, he saw the door open to the dwelling known as 1428 Route 36 and it was then that he discovered that the gas was off and the water pipes were frozen.  Tr. 15.


11.
On cross-examination Mr. Sibley insisted that he called NFG before he went to Florida to say he did not want the gas shut-off to 1428 Route 36 while he was away.    Tr. 17.


12.
On redirect examination Mr. Sibley stated that he had never had a problem in the past with NFG; when a tenant would move out, the account would be placed in his name.  Tr. 18.



13.
Mr. James Loyal Sibley testified on behalf of his father.  He stated that his father visited with him in Florida from December 19th to December 29, 2005.  Tr. 19.



14.
Mr. James L. Sibley testified that he had two conversations with NFG representatives.  The first was with a Janet on or about December 20th in which he expressed concern that the gas not be shut-off, and that a new tenant, a would-be purchaser of the property, was trying to have the gas turned on in her name.  Tr. 20.



15.
Mr. James L. Sibley testified that he received a call later from a NFG manager who assured him that the gas would be turned on in the new tenant’s name.  Tr. 20-21.



16.
Mr. David Paolella, an assistant manager in the risk management department of NFG, testified that he investigated the claim of Mr. Glenn I. Sibley.  Tr. 22-24.


17.
Mr. Paolella testified that he searched NFG records and reviewed Mr. Sibley’s accounts for his various properties.  As part of his search he sought a landlord agreement for the subject property that would have authorized NFG to return the account to Mr. Sibley in the event the tenant discontinued service.  He testified that the records are kept electronically as well as hard copies of any agreements.  Tr. 24-26.


18.
Mr. Paolella testified that natural gas service to 1428 Route 36 was terminated on December 8, 2005.  Tr. 27.


19.
Prior to December 8, 2005, service was in the name of Mr. John Himes.  Mr. Himes called NFG on November 22, 2005, to ask that the natural gas service be terminated on November 30, 2005.  Tr. 27.



20.
Mr. Paolella determined through his investigation that no landlord agreement was in place for 1428 Route 36 at the time of Mr. Himes’ request to terminate service.  As a courtesy service was left on in NFG’s name in anticipation that someone would call to ask for the service.  When no call was received, the service was terminated on December 8, 2005.  Tr. 27-33, 35-36, 39, 49-50; NFG Exhibits A, B, C and D.


21.
Mr. Paolella testified that the next contact regarding 1428 Route 36 after the termination of service was on December 19, 2005.  Mr. Sibley called NFG to state that the gas was off, he was concerned about pipes freezing, and he was leaving for Florida and wanted the service turned on in the name of a new tenant and potential purchaser.  The call center employee advised Mr. Sibley that the new customer would have to call herself.  Then Mr. Sibley asked that the account be placed in his name, and the NFG call center employee agreed.  Tr. 40-48.


22.
Mr. Paolella testified that the new customer called also on December 19, 2005, to have service to 1428 Route 36 placed in her name.  Tr. 50; NFG Exhibit A.



23.
Mr. Paolella testified that James L. Sibley called NFG from Florida on December 20, 2005 to establish service at 1428 Route 36; he later agreed that the service should be in the name of the new tenant.  Tr. 51, 19-21; NFG Exhibit A.



24.
The service was established in the name of the new tenant on December 20, 2005.  Tr. 52.



25.
The service returned to Mr. Sibley on January 9, 2006.  Tr. 52.



26.
Mr. Paolella was asked a series of questions on cross-examination about a telephone call made by Mr. Sibley on November 28, 2005, to NFG.  Counsel played a recording of that call that is transcribed in this record.  In the course of his call Mr. Sibley stated that he wanted to sell his property but the main thrust was his desire that NFG not discard a meter that had been replaced.  He did not mention 1428 Route 36, and did not say anything about leaving for Florida or being concerned about gas being shut-off.  Tr. 61-69, 76.


27.
Further on cross-examination, Mr. Paolella testified that NFG accounts are not cross-referenced by name, but are only listed by address and account number; the import of his answer was that when an NFG employee accesses an account address, the NFG employee would not know the identity of the owner of the property.  Tr. 70-71.



28.
Mr. Sibley filed a landlord agreement with NFG for two of his properties, 1426 and 1428 Route 36 on January 12, 2006.  Tr. 38-39; NFG Exhibit L.
DISCUSSION


In his letter dated October 30, 2006, counsel for Mr. Sibley requested a subpoena for a copy of all conversation records from the NFG 800 number between the dates of December 8, 2005 and December 20, 2005.  The purpose of the request is stated as being to support Mr. Sibley’s position that he called NFG to say that his gas should not be shut off because he would be in Florida.  In support of the request, counsel stated that “... his client spoke with somebody at the gas company after the hearing and was told if he would send a subpoena they could send the information to document his call . . . .”  (Emphasis supplied).


Counsel for NFG responded that NFG had already supplied 47 pages of responsive requests for records of calls to the 800 number from November 24, 2005 to December 25, 2005.  Counsel also pointed out that gas service to the property was shut off on December 8, 2005 and restored on December 20, 2005.  Calls made or received on or after December 8, 2005 would have no relevancy.


In his letter dated November 7, 2006, counsel for Mr. Sibley did not address the issue of the dates, but asked that an exception be made to reopen the record.  If the request for a subpoena was denied, he asked that consideration be given to Mr. Sibley’s testimony that NFG has always turned the gas back on before and after this incident.



As noted in the recounting of the history of the proceeding, the record here closed on November 2, 2006.  Complainant has had an opportunity to conduct discovery, did conduct discovery, and did receive responses to that discovery covering the same time period and subject matter as referenced in the subpoena request.



The request was denied for the following reasons.  First of all, the record closed before the request was received.  In order to reopen the record, the Complainant must show good cause for doing so.  52 Pa Code §5.431(b).  The fact that Mr. Sibley talked to somebody after the hearing and that somebody told him something does not constitute good cause to go back and do again something that has already been done, that is, obtain all of NFG’s records pertaining to communications regarding the subject account.



Secondly, any calls made by or for Mr. Sibley after the gas was shut off would not be relevant to the issue sought to be raised by Mr. Sibley, namely that NFG knew that he was going to Florida before the gas was shut off; or that NFG knew that he wanted the account placed in his name after his tenant vacated or was evicted from the premises in question.  All of the above matters were covered extensively in the initial hearing.  The request to reopen the record was denied by an Interim Order dated November 13, 2006.


As the party seeking affirmative action from this Commission, Complainant Glenn I. Sibley has the burden of showing by a preponderance of the substantial evidence in the record that he is entitled to the requested relief because of the violation by NFG of the Public Utility Code, this Commission’s regulations or of some other law or order that this Commission is charged with enforcing.  Sections 332(a) (b) and 701 of the Public Utility Code; 66 Pa. C.S. §§ 332(a) (b), 701.


By interim order dated June 19, 2006, Mr. Sibley was advised that this Commission lacks the authority to award monetary damages, but the Commission is empowered to determine whether a public utility has provided safe, adequate and reasonable service.  The order determined that genuine questions of material fact were presented by his complaint and that it was in the public interest to resolve those disputed facts.


The matter presented may be summarized as being whether Mr. Sibley communicated his desire that the gas service to 1428 Route 36 not be terminated in the event the property was vacated by his tenant.  While Mr. Sibley insists that he did communicate that desire to NFG, the recordings of his telephone calls to NFG tend to show that his request came after the fact.  A further argument presented by Mr. Sibley is that NFG should have known that he owned the property and that NFG should have contacted him prior to shutting off the gas.  In a perfect world, and in the smaller community that existed when Mr. Sibley first lived on his property, this dispute would not have arisen.  However, NFG has procedures to protect its customers’ privacy and their financial interests, and those procedures require a landlord to file a written agreement to the effect that the service is to be placed in the landlord’s name in the event a tenant vacates the property.  The NFG testimony is clear that no landlord agreement was in place in November and December 2005.  The NFG testimony is clear that accounts are recorded and accessed by address and account number, and not by the name of the owner of the property.  I conclude that NFG has successfully rebutted Mr. Sibley’s claims and that his complaint should be dismissed for failure to carry the burden of proof.


I would also add that it is not at all clear as to when the pipes in the property froze.  While the call from the tenant is hearsay, in the course of the call he did state that he left the property on November 1, 2005, and that when he left, he shut everything off.  He did not call NFG to request termination of the service until November 22, 2005.  Tr. 33-34.


Finally, I would note that Mr. Sibley lived in proximity to the property, and he testified that he had the tenant evicted.  That raises a question in my mind as to why he did not then proceed to inquire as to whether the gas service was on and would remain on.  Given that we had a prehearing conference back on July 26, 2006, one would have hoped to have a clearer record here.

CONCLUSIONS OF LAW
1. This Commission has jurisdiction over the parties to and subject matter of this case. 
2. Complainant has failed to carry the burden of proof.  Sections 332(a)(b) and 701 of the Public Utility Code; 66 Pa. C.S. §§ 332(a)(b), 701.
ORDER

THEREFORE,
IT IS ORDERED:

That the complaint of Glenn I. Sibley against National Fuel Gas Distribution Corporation docketed at C-20066190 is dismissed for failure to carry the burden of proof.
Dated:  December 5, 2006 



                                             








      
Michael A. Nemec







Administrative Law Judge
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