BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Erma C. Funches
 



:








:


v.





:

C-20066645







:

PPL Electric Utilities Corporation


:

INITIAL DECISION
Before

Amanda N. Rumsey
Special Agent
HISTORY OF THE PROCEEDING

On July 21, 2006, Erma C. Funches (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PPL Gas Utilities Corporation (Respondent) alleging an inability to pay her bills with Respondent and requesting a payment arrangement.  On August 21, 2006
, Respondent filed an Answer denying the material allegations in the Complaint.

By Telephone Hearing Notice, dated September 12, 2006, the parties were notified that an Initial Telephone Hearing was scheduled for October 18, 2006.  This case was assigned to me pursuant to 52 Pa. Code §56.174.  

By undated letter, received October 13, 2006, Complainant requested that the hearing be continued due to her health and a scheduled medical appointment.  

Complainant’s continuance request was granted.  I issued a letter, dated October 16, 2006, memorializing my decision to grant the continuance, advising the parties that the hearing would be rescheduled and notifying Complainant that any further continuance request needed to be accompanied by a doctor’s note.    

By Hearing Cancellation/Reschedule Notice, dated October 19, 2006, the Initial Telephone Hearing was rescheduled for Monday, November 20, 2006 at 2:00 p.m.  

The hearing convened as scheduled.  Complainant appeared pro se and Respondent was represented by Andrew H. Ralston, Jr., Esquire.  When I initially contacted Complainant she stated that she was not able to participate in the hearing due to her health.  I opened the record and asked Complainant to confirm that she was in failing health and for this reason was not able to participate in the hearing.  In response to my inquiry, Complainant indicated that she did not believe her health would improve in the future such that she could participate in a rescheduled hearing.  I explained to Complainant that she could withdraw her Complaint or the hearing would be held as scheduled.  Complainant stated that she did not want to withdraw her Complaint and requested that the hearing be continued so she could retain counsel to represent her.  
Mr. Ralston objected to the continuance requested on the basis that (1) this case had already been continued once at Complainant’s request, for health reasons; (2) my October 16, 2006 letter clearly stated that any further continuance requests by Complainant would need to be accompanied by a doctor’s note; and (3) that the Complaint was filed in July and Complainant had plenty of time to retain counsel and did not do so.  

On November 21, 2006, I issued an Interim Order memorializing my decision, at the hearing, to conditionally grant Complainant’s continuance request and explaining what Complainant must do to satisfy the conditions of the continuance.  The Order directed Complainant to retain counsel who must file a Notice of Appearance with the Commission on or before December 5, 2006.  The Order further advised Complainant that failure to retain counsel by the December 5, 2006 deadline would result in dismissal of the Complaint.  These conditions were explained to Complainant, at the hearing.  Complainant stated that she understood these conditions.  

To date, no attorney has entered an appearance on Complainant’s behalf.  Complainant has failed to meet the conditions associated with her continuance request and further failed to comply with my November 21, 2006 Order.  The Complaint will be dismissed.  
FINDINGS OF FACT

1.
Complainant is Erma C. Funches, P.O. Box 24, Perkasie, Pennsylvania.  
2.
Respondent is PPL Electric Utilities Corporation.  
3.
On July 21, 2006, Complainant filed a Formal Complaint with the Commission alleging an inability to pay her bills from Respondent and requesting a payment arrangement.
4.
A telephone hearing, scheduled for October 18, 2006, was continued at Complainant’s request to attend a medical appointment.  In her letter continuance request, Complainant stated she had an “extreme health problem”.  
5.
By letter dated October 16, 2006, Complainant was advised that any further continuance requests for health reasons must be accompanied by a doctor’s note.

6.
By noticed dated October 19, 2006, the telephone hearing was rescheduled for November 20, 2006.  
7.
At the November 20, 2006 hearing, Complainant stated that she was unable to participate in the hearing due to her health condition and requested a continuance to retain counsel.  

8.
Over the objection of Respondent’s counsel, I granted the continuance request, with the condition that Complainant retain counsel and have an attorney enter an appearance on her behalf on or before December 5, 2006.  I warned Complainant that if I did not receive a Notice of Appearance, from an attorney licensed to practice law in the Commonwealth of Pennsylvania, by that date, I would dismiss her Complaint.
9.
To date, no attorney has entered an appearance on Complainant’s behalf.  

DISCUSSION

Administrative agencies, like the Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Public Utility Comm., 479 A.2d 10, 15 (Pa. Commw. 1984).

Complainant initiated this proceeding.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proving by a preponderance of the evidence that Respondent has violated the provisions of the Public Utility Code, the regulations of the Commission or any Orders, laws or regulations that the Commission has authority to enforce.  66 Pa. C.S. §332(a).  
Complainant cannot expect this process to go forward without her active and willing participation.  She has been provided every opportunity to participate and also, the opportunity to retain counsel.  All documents pertaining to this case were mailed to Complainant at the address provided on his Complaint and have not been returned to the Commission by the post office.  Furthermore, at the hearing, I verbally advised Complainant of the consequences if she failed to retain an attorney to represent her and memorialized the conditions of the continuance in my November 21, 2006 Order.  Therefore, Complainant was aware that she must act affirmatively to avoid dismissal of her Complaint.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994); Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584, 585 (Pa. Super. 1997).  

Complainant’s inability to participate in the hearing coupled with her failure to comply with my Order, and retain counsel amounts to a failure to prosecute the Complaint, warranting dismissal of the Complaint with prejudice.  Jefferson v. UGI Utilities, Inc., PUC Docket No. Z-00269892, Order entered December 26, 1995.    
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to this proceeding.  
2.
Complainant’s inability to participate in the hearing coupled with her failure to retain counsel, as directed by my November 21, 2006 Order amounts to a failure to prosecute, warranting dismissal of the Complaint with prejudice.  
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Formal Complaint filed by Erma C. Funches at Commission Docket No. C-20066645 is dismissed with prejudice for failure to prosecute.

Dated:
December 7, 2006



_____________________________








Amanda N. Rumsey 







Special Agent
� Respondent was served with a copy of the Complaint on July 31, 2006.  
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