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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission are the Exceptions on Remand (Exc.-R) filed on January 9, 2006, by Verizon Pennsylvania Inc. (Verizon PA) and Verizon North Inc. (Verizon North) (jointly referred to as Verizon),
 AT&T Communications of Pennsylvania LLC (AT&T), Qwest Communications Corporation (Qwest), the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA) and the Office of Trial Staff (OTS) to the Recommended Decision on Remand of Administrative Law Judge (ALJ) Cynthia Williams Fordham issued December 7, 2005, in the above captioned matter.  Reply Exceptions on Remand (R.Exc.-R) were filed on January 25, 2006, by Verizon, AT&T, Qwest, the OCA and the OSBA.

History of the Proceeding



The following history of the proceeding is derived substantially from pages 1-9 of ALJ’s Fordham’s Recommended Decision.



In the Global Order
of September 30, 1999, the Commission directed all local incumbent exchange carriers operating in Pennsylvania to reduce their access charges.  The Global Order further provided for a subsequent access charge proceeding to be started in January 2001 to determine additional access charge reductions and the possible elimination of the Carrier Charge pool.



On November 4, 1999, soon after the Global Order was entered, the Commission entered an Order in Re Joint Application of Bell Atlantic Corporation and GTE Corporation for Approval of Agreement and Plan of Merger, Docket Nos. A-310200F0002, A-311350F0002, and A‑310222F0002 (Merger Order), wherein the Commission approved the Bell Atlantic/GTE merger.  The Merger Order, inter alia, required GTE North (now Verizon North) and Bell Atlantic PA (now Verizon PA) to commence a proceeding to determine consolidated statewide rates for access charges within thirty months after the merger closed.



By Secretarial Letter dated October 24, 2001, the Commission postponed the Global Order’s formal statewide access charge investigation, and initiated a collaborative in an attempt to further reduce access charges without the need for formal hearings.  Subsequently, in January 2002, the Commission initiated a formal generic access charge investigation at Docket No. M‑00021596 to accommodate the access charge investigation required by the Global Order.



On December 30, 2002, Verizon PA and Verizon North filed a separate Joint Petition (Verizon Joint Petition) regarding further reductions to their access charges pursuant to the Merger Order, the Global Order, and the Generic Access Charge Investigation at M‑00021596.
  The proposal in the Verizon Joint Petition was published in the Pennsylvania Bulletin on January 18, 2003, at 33 Pa. B. 502.



On March 21, 2002, at Docket No. C-20027195, AT&T filed a Formal Complaint against Verizon North seeking to have Verizon North’s access charges reduced to Verizon PA’s levels pursuant to the requirements in the Commission’s Merger Order at A‑310200F0002, et al.  On April 10, 2002, the OCA intervened in this proceeding.  AT&T’s Formal Complaint was initially dismissed by Chief ALJ Robert Christianson, but was subsequently reinstated by Commission Order entered December 24, 2002 (December 24, 2002 Order).  The December 24, 2002 Order also bifurcated the generic access charge investigation so that all Verizon matters, including AT&T’s Formal Complaint, would be litigated at Docket Number C‑20027195 and the rural ILEC access charge investigation would continue being litigated at Docket Number M-00021596.  In addition, the Commission later ruled that Verizon’s compliance with the Merger Order’s directive to establish parity between Verizon PA’s and Verizon North’s access charges would also be addressed at C-20027195.



On November 26, 2002, Verizon PA submitted its annual Price Change Opportunity (PCO) filing wherein it requested authority to use its $17.7 million negative PCO money for 2003 to fund its contributions to the Pennsylvania Universal Service Fund (PA USF).  That filing was docketed at M‑00031694 and P-00930715 (Verizon’s Chapter 30 Plan docket).  On January 31, 2003, AT&T filed a Formal Complaint at M-00031694C0001 challenging Verizon PA’s proposal to use its negative PCO money to support Verizon’s 2003 contribution to the PA USF.  On February 27, 2003, Verizon PA. filed an Answer and Motion to dismiss AT&T’s Formal Complaint at Docket No. M-00031694.



Although Verizon PA and Verizon North agreed to one proposed access charge reduction plan, AT&T, MCI WorldCom Network Services, Inc (MCI), Qwest, the OCA, the OSBA and the OTS objected to the Verizon Joint Petition.  Given that there were contested, material factual issues (i.e., the cost of traffic sensitive rates and how low the intrastate access charges should be), by Order entered May 5, 2003, the Commission referred the Verizon Joint Petition to the Office of Administrative Law Judge (OALJ) for evidentiary hearings and the issuance of a recommended decision.



In accordance with the Commission’s directives, the matter was assigned to Administrative Law Judge Cynthia Williams Fordham, who held hearings on this matter on August 25 and 26, 2003.



On September 9, 2003, the Commission entered a Summary Judgment Order in Verizon Pennsylvania Inc’s 2003 Price Change Opportunity, at Docket No. M-00031694, and AT&T Communications of Pennsylvania, Inc. v. Verizon Pennsylvania, Inc. Re: Verizon Pennsylvania Inc’s 2003 Price Change Opportunity, at Docket Nos. M-00031694C0001 and P-00930715.  In that Order, the Commission: (1) denied AT&T’s Motion for Summary Judgment; (2) granted Verizon Pennsylvania Inc.’s Motion for Summary Judgment Regarding the 2003 PCO; (3) approved Verizon’s November 26, 2002 PCO filing; (4) authorized Verizon to use $17,474,483 from its 2003 PCO money to fund its required contributions to the Pennsylvania Universal Service Fund for the year 2003; and (5) ordered that the remaining balance of $243,517 of Verizon Pa.’s 2003 PCO be addressed by the Administrative Law Judge presiding over C-20027195, or, in the alternative, carried over and addressed with Verizon Pa.’s 2004 PCO filing which was scheduled for November 2003.



The record in Phase I consisted of 480 transcript pages (Tr.), the statements and exhibits of the parties, and seven Main and Reply Briefs, filed by Verizon, AT&T, MCI Qwest, the OCA, the OSBA and the OTS.



On November 18, 2003, ALJ Fordham’s Recommended Decision was issued wherein she recommended approval of the Joint Proposal which was included in Verizon PA’s Statement No. 1.1, the Surrebuttal Testimony of Debra M. Berry and Michael J. Wirl.  Verizon PA, Verizon North, the OCA and the OTS presented the Joint Proposal during the course of the proceeding.



On February 26, 2004, Verizon PA, Verizon North, the OCA and the OSBA filed a Petition for Resolution of Litigation.  AT&T, MCI and Qwest filed Answers to the Petition.



By Opinion and Order entered on July 28, 2004 (July 28, 2004 Order), the Commission addressed Exceptions to ALJ Fordham’s Recommended Decision and granted the Petition for Resolution of Litigation filed by Verizon PA, Verizon North, the OCA and the OCA in the original access charge case at this docket number.  In said Order, the Commission permitted Verizon to reduce and restructure its access charges by allowing Verizon to file a revenue neutral, rate rebalancing filing in which the net revenue reductions from access charge increases and decreases would be offset with revenue increases in monthly dial tone line rates for residential and business local exchange customers.  In addition, the Commission remanded the case to the Office of Administrative Law Judge for the further development of a record, and issuance of a recommended decision, on issues that were not decided in the July 28, 2004 Order.  The issues on remand (the subject of this Opinion and Order) include, but are not limited to, the consideration of specific access charge reduction proposals, the removal of implicit subsidies from access charges and the reduction or elimination of the Carrier Charge.



On August 9, 2004, Verizon filed a Petition for Reconsideration of the July 28, 2004 Order.  Verizon contended that the Commission was in error when it remanded the proceeding for further development of the record and the issuance of a recommended decision.



On November 17, 2004, AT&T, MCI and Qwest filed a Joint Petition for Clarification with the Commission since Verizon failed to implement the access rate restructuring from the July 28, 2004 Order by November of 2004.  The Joint Petition for Clarification requested a date certain by which Verizon would implement the access charge reductions required by the July 28, 2004 Order and that the compliance rates be made retroactive to February 1, 2005, if necessary.  The Joint Petition for Clarification also requested that the Commission complete the access reform process by either promptly commencing the remand proceeding or adjudicating the matter based upon the record developed in the original proceeding.  Answers to the Joint Petition for clarification were filed by Verizon, the OCA and the OSBA.



By Opinion and Order entered on November 23, 2004, the Commission denied Verizon’s Petition for Reconsideration, affirming its decision to remand the proceeding for issuance of a recommended decision on policy issues including: (1) a recommendation of the “next steps” for access reform (July 28, 2004 Order at 16); (2) a recommendation on whether access charges should be reduced “to cost” (Id. at 18); and (3) a recommendation on the elimination of the Carrier Charge (Id. at 20).



By Order entered January 18, 2005, at Docket No. C-20027195, et al. (January 18, 2005 Order), the Commission granted, in part, and denied, in part, the Joint Petition for Clarification filed by AT&T, MCI and Qwest.  The Commission granted the Joint Petitioners’ request that established February 1, 2005, as the compliance filing deadline date, notwithstanding any regulatory delays that might occur in the compliance review process.  The Commission also granted the Joint Petitioners’ request that the Remand proceeding be conducted in an expedited manner only to the extent that the Office of Administrative Law Judge was able to do so.  However, the Commission denied the Joint Petitioners’ request for: (1) retroactive rates to February 1, 2005, if Verizon failed to comply by that date, and (2) termination of the Remand proceeding.  Since there have been significant developments in the federal arena that might impact the remand proceeding, the Commission directed the presiding Administrative Law Judge to expand the scope of this proceeding with regard to any FCC activity concerning the proposal submitted by the Intercarrier Compensation Forum on October 5, 2004 in the FCC’s Intercarrier Compensation proceeding at CC Docket No. 01-92 (the Intercarrier Compensation Proceeding), and to address the impact that any FCC action may have on the Commission’s jurisdictional responsibilities, as well as its relationship to the final recommended decision on access rates arising from this remand proceeding, to the extent that the FCC issues a decision prior to the issuance of the Recommended Decision on Remand in this proceeding.


On February 17, 2005, ALJ Fordham held the first telephonic prehearing conference on remand.  The following parties participated:  Verizon; AT&T; MCImetro Access Transmission Services LLC (“MCI”); Qwest; OTS; OCA; OSBA; and the Rural Telephone Company Coalition.  Among other things, the issues, witnesses and the FCC proceeding relating to the proposal submitted by the Intercarrier Compensation Forum on October 5, 2004 were discussed.



On April 4, 2005, a further telephonic prehearing conference on remand was held.  The following parties participated in the prehearing conference: Verizon; AT&T; MCI; Qwest; OTS; OCA; OSBA; and the Rural Telephone Company Coalition.



During the April 4, 2005 prehearing conference, a procedural schedule was established and Sprint was designated as an inactive party.



The parties filed direct testimony, rebuttal testimony and surrebuttal testimony in accordance with the procedural schedule.  Written testimony and exhibits were entered into the record during a hearing held on July 19, 2005.  A summary of the statements and exhibits entered into evidence is included on pages 7-8 of the Recommended Decision on Remand.



The evidentiary record closed on July 22, 2005.  Verizon, AT&T, MCI, Qwest, the OCA, the OSBA and the OTS filed Main Briefs (M.B. Remand) and Reply Briefs (R.B. Remand) on August 18, 2005 and August 31, 2005, respectively.  The record on remand consists of 130 transcript pages (Tr. 1-R), the statements, exhibits, seven main briefs and seven reply briefs.  As noted, ALJ Fordham’s Recommended Decision on Remand (R.D.-R) was issued on December 7, 2005.  Exceptions were filed on January 9, 2006, by Verizon, AT&T, Qwest, the OCA, the OSBA and the OTS.  Reply Exceptions were filed on January 25, 2006, by Verizon, AT&T, Qwest, the OCA and the OSBA.
Discussion

A.
Summary of the ALJ’s Recommended Decision



In her Recommended Decision, ALJ Fordham accurately summarized the positions of the Parties in this Phase II Remand investigation with regard to access charge rate structure reductions as follows:  


In Phase II, the OCA, OSBA and OTS (the “public advocates”) continue to advance the position that the loop is a “joint cost,” and that portions of that loop cost must be allocated to IXCs through access charges.  They object to shifting revenue from access charges to basic rates.  Instead they argue that the Phase I access reductions have benefited the IXCs and that the consumers have not benefited.  In addition, they argue that the IXCs are not paying their proper share of loop costs.  OCA stated that the Commission should recognize that the carrier charge is an efficient mechanism for recovering a reasonable share of loop costs from the IXCs.  OCA proposes that if the Commission concludes that further intrastate access rate reductions are necessarily required at this time, the Commission should apply the plan that the National Association of State Utility Consumer Advocates (“NASUCA”) proposed to the FCC [in its Intercarrier Compensation proceeding at CC Docket No. 01-92].


The IXCs, AT&T, MCI and Qwest recommend that the implicit subsidies in Verizon’s access rates be removed.  The IXCs argue that the intrastate access rates should immediately mirror interstate rates or should be set based on the Total Element Long Run Incremental Cost (“TELRIC”) methodology required by federal law for leasing network elements to provide local service.  They suggest that the intrastate access charges be reduced on a revenue neutral and competitively neutral basis.  The public parties contend that either method would result in rates below Verizon’s intrastate costs of providing access.  The IXCs contend that leaving any “subsidy” in access rates will impede toll competition and drive the IXCs out of business.  Furthermore, the IXCs contend that the carrier charge should be eliminated because providing intrastate long distance service over the local loop does not generate additional cost to the local carrier.


AT&T contends that high access charges have kept intrastate long distance rates too high requiring Pennsylvania consumers to spend too much for their in-state long distance calling (AT&T M.B. Remand at 5).  AT&T states that wireless carriers have been able to steal market share from Pennsylvania long distance carriers because the wireless carriers can offer their customers “free” long distance since they do not pay long distance access charges to complete long distance calls within very large Major Trading Areas (“MTAs”). (AT&T M.B. Remand at 5).  A map of MTAs in Pennsylvania is in MCI Statement 1.0 Remand, Exhibit 1. (MCI M. B. Remand at 7; AT&T M.B. Remand at 5, fn. 9). 


AT&T complains that Verizon’s carrier charge is a relatively fixed amount each month.  Since the number of access minutes is shrinking, the effective per minute access rate is increasing.  AT&T and other IXCs protest that they cannot compete against wireless carriers, e-mail, Voice Over Internet Protocol (“VOIP”) and Virtual Foreign Exchange (“VFX”) because none of the competitors pay subsidy laden access rates (AT&T M.B. Remand at 6, MCI M.B. Remand at 6; Qwest M. B. Remand at 14, 15).  


Qwest contends that artificially high access charges discriminate between the traditional wireline technologies and the newer wireless, cable and other technologies in violation of the principles set forth in the Telecommunications Act of 1996 (Qwest M. B. Remand at 14).


MCI asserts that the interstate access rates imposed by Verizon remain significantly in excess of cost.  MCI contends that the above cost rates must be lowered to cost based levels (MCI M.B. Remand at 2).  


MCI interpreted the Commission’s statement on the second page of the Phase I Order as an admission that access rates need to be reduced to cost-based levels (MCI M.B. Remand at 3).  MCI stated that in the September 1999 Global Order, the Commission recognized that access reductions should be reduced and that the carrier charge should possibly be eliminated to promote competition (MCI M.B. Remand at 4, Phase I Order at 19, 20).  It was noted that it has been this Commission’s policy to work toward implicit subsidies that may exist in access charge rates.  MCI recommends that Verizon’s access rates be reduced to cost immediately.  In the alternative, MCI requests that Verizon reduce its access rates to the level of interstate access rates as a transitional step before the rates are reduced to cost (MCI Remand M.B. at 5, Reply Brief [“R.B.”] at 9). 


OCA contends that the Commission should recognize that reducing the intrastate access charge at this time would not have a significant beneficial impact on competition in the long distance market.  OCA argues that increasing local rates at this time will have a negative impact on universal service (OCA M.B. Remand at 9, 14-16, 21-23).


Furthermore, AT&T, MCI, OCA and OSBA want the Commission to calculate the required local rate increases based on all lines served (AT&T R. B. Remand at 19; MCI M.B. Remand at 12, OCA M.B. Remand at 42, 43; OSBA M.B. Remand at 3, R.B. Remand at 3, 10-13)).  They argue that this would reduce the rate increases to the end users.  Verizon objects to extending the increase to all customers including those with contracts or bundled services (Verizon M.B. Remand at 38, 39).

(R.D.-R at 11-13).



Consistent with the directive on pages 15-16 of our January 18, 2005 Order, the ALJ discussed two of the numerous proposals being addressed in the FCC’s Intercarrier Compensation Proceeding.  The two proposals summarized by the ALJ are (1) the Intercarrier Compensation Forum (ICF) proposal
 (R.D.-R at 19-22) and (2) the National Association of State Utility Consumer Advocates (NASUCA) proposal R.D.-R at 23-24).  The ALJ also noted that in the Further Notice of Proposed Rulemaking (FNPRM), the FCC requested comments from the industry on a number of issues that could impact the intrastate access charges that are the subject of this instant proceeding.  The ALJ stated that approximately 100 parties filed comments to the FCC on May 23, 2005, including the following parties in this instant proceeding:  Verizon, AT&T, MCI, Qwest (as part of the ICF) and the OCA (as part of NASUCA).
  (R.D.-R at 25-26).  The ALJ indicated that Verizon did not support the adoption of any of the plans in the FCC’s FNPRM because none of the plans satisfied all of the principles/criteria in its Comments.
  (R.D.-R at 26).



The ALJ noted that Verizon, the OCA, OSBA and OTS each preferred that the Commission defer action in this proceeding until the FCC completes its ruling in its Intercarrier Compensation Proceeding.
 (R.D.-R at   26-27).  These parties argue in favor of deferment for the following reasons:

· It would be consistent with the Commission’s previous action that stayed the Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers, and the Pennsylvania Universal Service Fund (Rural Access Charge Investigation), at Docket No. I-00040105, for at least twelve months to allow the Commission to coordinate its actions with the FCC Ruling in its Intercarrier Compensation Proceeding and the same should apply in the instant proceeding (RD at 27 citing to Verizon M.B. Remand at 13, 14; OCA M.B. Remand at 5; OSBA M.B. at 8, 90).  

· The FCC is currently in the process of reviewing in its Intercarrier Compensation Proceeding whether it has the authority to preempt the authority of state commissions to approve access charges.  (R.D.-R at 27 citing to OCA M.B. Remand at 8).  

· Reducing intrastate access charges prior to the FCC’s ruling could result in local rate increases that otherwise might be avoided through an increased SLC allowed by the FCC (R.D.-R at 27 citing OCA M.B. Remand at 9-10) or from additional federal USF payments that may depend on the level of state access rates in existence immediately prior to the start of the FCC plan.  (R.D.-R at 28 citing OCA M.B. Remand at 14).  

· Depending on the FCC’s final action, a potential double recovery of access charge reductions by Verizon could exist if the access charge reductions are permitted to be recovered by the states through increases in basic local service rates and by the FCC through a SLC increase.  (R.D.-R at 27 citing OCA M.B. Remand at 11-13).  

· Some of the plans being reviewed by the FCC would base the total allowed revenue that can be obtained from the federal USF on the level of state access rates in existence immediately prior to the start of the FCC plan.  (R.D.-R at 28 citing to OCA M.B. Remand at 14).



The OTS contended that no immediate action is warranted and that the relief sought by the IXCs should be denied because the ratepayers have not benefited from the past access charge reductions via toll rate reductions and the IXCs have failed to prove that access charge reductions are necessary.  (R.D.-R at 28 citing to OTS M.B. Remand at 10; OTS R.B. Remand at 5). 



AT&T, MCI and Qwest urged the Commission to reject the proposals to defer action in this proceeding and urged the Commission to act now for the following reasons:

· The Commission’s action to defer action in the Rural ILEC access charge proceeding did not set a precedent for this proceeding because the underlying rationale for that action are specific to rural carriers and are irrelevant to Verizon.  (R.D.-R at 29 citing AT&T R.B. Remand at 2-4).  

· Verizon is not dependent on receipt of federal USF high cost funds for revenue recovery and there is no risk for Verizon that aggressive intrastate access reform will interfere with USF recovery.  (R.D.-R at 29 citing to AT&T R.B. Remand at 4, 5).  

· The Verizon companies do not receive explicit support from the Pennsylvania USF and that this reason, which was also relied upon in the Motion to defer the rural ILEC access charge investigation is not pertinent in this proceeding.  (R.D.-R at 29 citing to AT&T R.B. Remand at 5).  AT&T also noted that the Commission, in the January 18, 2005 Order, previously addressed the issue of deferring this proceeding until a final determination is made in the FCC’s Intercarrier Compensation proceeding.  However, rather than deferring, the Commission remanded the proceeding for additional hearing to consider, inter alia, federal activation on Intercarrier compensation.  AT&T argued that to defer at this time would constitute a wasteful abuse of the administrative process.  (R.D.-R at 30-31 citing AT&T R.B. Remand at 7, 8).



The ALJ noted that Qwest and MCI agreed with AT&T that access reform is overdue and that there is no need to defer action.  (R.D.-R at 31-32 citing to Qwest M.B. Remand at 6, 7; and MCI M.B. at 3, 10, 11, R.B. Remand at 2).



After reviewing the arguments of the Parties, the ALJ made the following recommendations and conclusions:

1.
That the Commission should move forward with additional access charge reform for Verizon and deny the requests of those Parties’ who argued to stay the instant investigation until after the FCC makes a ruling in the ICR proceeding.  (R.D.-R at 58-60);

2.
That, with regard to Verizon’s Phase I Compliance filing: (a) Verizon has demonstrated that it complied with the Phase I Order and should not be required to true-up on an annual basis using the most recent available data on access volumes and end user line volumes as requested by AT&T.  (R.D.-R at 60); and (b) Verizon should be required to use historical access minute volumes, rather than forecasted access minutes, in rebalancing local and access rates because a forecast of such minutes would not insure that the revenue would be closer to the estimated recovery amount. (R.D.-R at 60-61);
3.
That the Commission: (a) should not endorse the ICF plan or adopt portions of this plan in resolving this case because the states should continue to have a role in regulating intrastate access charges.  (R.D.-R at 61-62); and (b) should not adopt the NASUCA plan because it does not address the IXC’s requests, does not allow for neutral rate rebalancing as required by Chapter 30, and would not assist the Commission in deciding the next steps for access reform in Pennsylvania.  (R.D.-R at 62);

4.
That, within six months to a year after the Commission’s Order in this matter is entered, Verizon’s Carrier Charge of $0.58 per minute should be eliminated and the cost associated with the local loop, which is currently being recovered by the Carrier Charge, should be paid by the local end user customers (equivalent to a maximum of $0.95 per line per month) rather than by the IXCs.  (R.D.-R at 63-64);

5.
That the Commission should deny the IXCs’ request to price access charges by using the total element long run incremental costing (TELRIC) methodology because the IXCs failed to prove that TELRIC costs represent Verizon’s actual expected cost of providing service. (R.D.-R at 65);
6.
That the Commission should require Verizon to reduce the remaining intrastate traffic sensitive access charges to interstate levels within one to two years after the final Order in this matter is entered.  (R.D.-R at 65 - 66);
7.
That the Commission should reject the IXC’s proposal that Verizon’s remaining access charges be reduced to cost.  (R.D.-R at 66);
8.
That the Commission should deny requests by AT&T, MCI, the OCA and the OSBA that recovery of access charge reductions through local line increases include non-contractual lines and competitive lines.  (R.D.-R at 66-67);
9.
That this proceeding be marked closed after the Carrier Charge and the reduction of intrastate rates to interstate rates is completed.  If additional access reform would still be required, a separate proceeding should be commenced at that time.  (R.D.-R at 66).
B.
Exceptions



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


1.
Burden of Proof


a.
Position of the Parties



This issue was not discussed on the record.



b.
ALJ Recommendation



In her Recommended Decision, ALJ Fordham concluded that “the IXCs are requesting that Verizon’s existing rates be changed,” and therefore “are the proponents of a rule or order” which have the burden of proof in challenging the rates.”  (R.D.-R at 17).



c.
Exceptions



Qwest excepts to the ALJ’s recommendation on this issue and requests that the Commission should properly attribute the burden of proof to Verizon rather than to the IXCs.  In support of this argument, Qwest submits that while the IXCs in this proceeding advocated reductions in Verizon’s intrastate access charges, it was the Commission who initiated this remanded proceeding to consider additional access charge reductions.  Qwest further asserts that the Commission’s Global Order originally prompted this proceeding for the purpose of reducing implicit subsidies in access charges and, subsequently, through its July 28, 2004 Order, remanded the matter to examine further access reductions to the ALJ.  In light of the above, Qwest contends that Verizon had the burden of proving its access charges are just and reasonable, pursuant to Section 315(a) of the Code, 66 Pa. C.S. § 315(a), which states that “[i]n any proceeding upon the motion of the Commission involving any proposed or existing rate of any public utility . . . the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.”  (Qwest Exc.-R No. 1 at 2-3).



Verizon rejoins that the ALJ correctly concluded, as a matter of law, that the IXCs had the burden of proof in challenging Verizon’s tariffed access rates pursuant to Section 332(a), 66 Pa. C.S. § 332(a), which states that “the proponent of a rule or order has the burden of proof.”  (VZ R.Exc.-R at 8).



Verizon argues that 66 Pa. C.S. § 315(a) is a limited exception to Section 332(a), and that Qwest stretches its interpretation to fit this case into the limited statutory exception by arguing that this case is a “proceeding upon the motion of the commission” in which the utility has the burden of proof.  Verizon contends that Qwest’s argument is refuted by the caption and docket number of this case (i.e., “AT&T v. Verizon” docketed as a “C” for Complaint proceeding).  Verizon also argues that the specific purpose of the remand proceeding, as ordered in Ordering Paragraph No. 6 of the July 28, 2004 Order, was to address the merits of “those policy issues and other access charge concerns that were raised by the IXCs in their Exceptions.”  (VZ R.Exc.-R at 9).



Verizon also cites to Brockway Glass Co.
 and  Schellhammer
 to support its argument that the IXCs have the burden of proof because they are challenging Verizon’s existing rates.



d.
Disposition



On consideration of the positions of the Parties, we shall grant the Exceptions of Qwest and reverse the presiding ALJ on this issue.  We would agree with Qwest that the extensive history of this proceeding begins with the Commission’s Global Order.  In this Order, this Commission began the laborious process of implementing access charge reform.
  The proceedings which have followed have been sequential phases of this Commission-initiated proceeding.  The goal of this investigation is to obtain access charge reform.  However, given the nature of the task, this process has had, of necessity, to proceed in several stages.



Notwithstanding that the instant docket bears a “C” designation, signaling a formal complaint by a participant, Verizon’s rates, while existing rates, have not been endorsed by this Commission as the final stage in the access charge reform process that began years ago.  Substantially similar to this Commission’s development of unbundled network element (UNE) rates, pursuant to the federal Telecommunications Act of 1996 (TA-96), 47 U.S.C. § 252(d), we have not closed the Commission-initiated investigation that began the inquiry.  See Generic Investigation Re Verizon . . . Unbundled Network Element Rates, Docket No. R‑00016683.



Based on the foregoing, we shall grant the Exceptions of Qwest on this issue.

2.
ALJ Recommendation Not to Stay Proceeding Pending FCC ICC Decision



a.
Position of the Parties



Verizon, the OCA, and the OSBA argued that the Commission should defer action in this case until after the FCC’s Intercarrier Compensation Proceeding.
  (Verizon M.B. Remand at 1-3, 13-17; OCA M.B. Remand at 3,     5-17; OSBA M.B. Remand at 8-9).  These Parties opine that this would be consistent with the Commission’s prior action in the rural telephone companies’ access charge investigation at Docket No. I-00040105,
 which was stayed for a period of twelve months, or until the FCC issues its ruling in the intercarrier compensation proceeding, whichever occurs first.
  They also argued that there is no urgent need to complete the proceeding at this time because the IXCs have not demonstrated how customers in Pennsylvania have benefited from past access charge reductions or how customers will benefit from reductions in this proceeding.  (OCA M.B. Remand at 17-21).  They further asserted that while the IXCs insist on the Commission taking immediate action in this case, the IXCs are not insisting that the FCC take immediate action in the Intercarrier Compensation Proceeding.
  (VZ M.B. Remand at 15-16).  The OCA contended that deferring action in this proceeding would ensure that potential double recovery of any access reductions by the FCC and the Commission that would most likely be made up by local service rate increases would be avoided.  (OCA M.B. Remand at 10-13).  It asserted that a delay in the Commission’s potential reduction in intrastate access rates may also more likely allow Pennsylvania carriers to share in the universal service funding that may be made available as a result of the FCC proceeding.  (OCA M.B. Remand at 3-4; 14).  The OCA also argued that if the Commission postpones reducing access charges pending FCC action, the amount of revenue required to offset any access rate reductions will diminish because total access revenues are declining as a direct result of decreasing access minutes.  (OCA St. 1R-R at 4).  As such, the OCA believes that delaying access charge reform may decrease the burden of access reform on local rates in Pennsylvania.  (OCA M.B. Remand at 15).



AT&T, MCI and Qwest argued that the Commission should act now to complete this phase of access reform.  (AT&T M.B. Remand at 5-7; 11-14; MCI M.B. Remand at 10-12; Qwest M.B. Remand at 22-28).
  These Parties argue that further reductions would be consistent with the Commission’s prior stated policy in 1999 in the Global Order as well as the spirit of the Phase I Order.  These parties argue that immediate reductions will help reduce the competitive disadvantage that the IXCs have experienced because they are required to pay “subsidy laden access rates” that wireless carriers do not have to pay.  (AT&T M.B. Remand at 12).  The IXCs are also concerned that high access rates also give Verizon an unfair competitive advantage for its long distance services because Verizon only has to pay access rates to itself.  They argue that this just shifts money from its long distance provider to its local service provider and that Verizon, therefore, avoids access charges for all calls that originate and/or terminate with its local exchange customers.
  (AT&T M.B. Remand at 13).  AT&T cites to its declining intrastate access minutes from Verizon from 2001 to 2004, and argues that this trend will continue until the access problem is resolved.  (AT&T M.B. Remand at 14).  These Parties also are concerned that, given the complex nature of the issues before the FCC, quick resolution of the Intercarrier Compensation Proceeding is unlikely.  They argue that delaying further action in this proceeding would result in postponing the benefits of lower access rates to Pennsylvania consumers and would unfairly extend the competitive advantages held by the incumbent ILECs and wireless carriers in the intrastate toll market.  (MCI M.B. Remand at 11-12).



The IXCs are also of the opinion that acting now to eliminate implicit subsidies from access charges and to reduce the jurisdictional gap between interstate and intrastate switched access charges would diminish the opportunity for regulatory driven arbitrage, enhance the competitive landscape and reduce customer confusion.  (Qwest M.B. Remand at 23).  Qwest is of the opinion that the impact of the FCC’s Intercarrier Compensation Proceeding on local customers’ rates would be minimized if the Commission acts to reduce its access rates as close as possible to the interstate access rates.  It argues that the Commission can control the uncertainty of the outcome of the Intercarrier Compensation Proceeding by taking the initiative and minimizing the impact that local rate rebalancing will have on Pennsylvania consumers.  
  (Qwest M.B. Remand at 25).



b.
ALJ Recommendation



As noted, the ALJ recommended that the Commission should move forward with additional access charge reform for Verizon and deny the requests of those parties who argued that the Commission should wait to make a decision in this case until after the FCC makes a ruling in the ICR proceeding.  (R.D.-R at   58-60).



The ALJ made this recommendation because of the complexity of the FCC proceeding and the difficulty in predicting when the FCC will finally act.  The ALJ also relied upon AT&T’s demonstration that the Commission had several opportunities to stay this proceeding, but opted against it, even when it was aware of the FCC proceeding.  The ALJ explained that the Commission expanded, rather than deferred, action on this case when it remanded this investigation to the ALJ to include information about the impact of the FCC proceeding even after the OCA suggested that the Commission stay this case because the FCC Intercarrier Compensation proceeding would impact on this matter.  (R.D.-R at 60).  Further​more, the ALJ indicated that if it was the Commission’s desire to stay this proceeding, the Commission would have stayed this investigation when it stayed the Rural Access Charge Investigation at Docket No. I-00040105, in August 2005.  (R.D.-R at 59). 



The ALJ also noted that the stay of the Rural Access Charge Investigation is distinguishable from the instant proceeding because: (1) the Rural Access Charge Investigation was instituted at the end of 2004, whereas the instant proceeding started in May 2003; (2) the instant proceeding is a remand in which the Parties have already presented testimony and submitted briefs in Phase 1 and the current remanded phase; (3) Verizon is neither a small company nor an average schedule company that receives federal Universal Service Fund Support; and (4) the Commission and the FCC will be able to adjust any additional charges to consumers to prevent the ILECs from recovering twice for the same access charge reduction.  (R.D.-R at 59-60).



c.
Exceptions



Verizon, the OCA and the OSBA filed Exceptions to the ALJ’s recommendation on this matter.  Generally, these Parties are of the opinion that the Recommended Decision does not justify moving forward in this proceeding without the benefit of the FCC’s Intercarrier Compensation Reform proceeding.  (See Verizon Exc.-R at 5–14; OCA Exc.-R at 3-11; OSBA Exc.-R at 3-5).



These Parties disagree with the ALJ’s rationale that if the Commission wanted to stay this proceeding, it would have directed a stay when it responded to the ALJ’s Phase I Recommended Decision in its July 28, 2004 Order.  They assert that the Commission was unaware that the FCC was about to embark upon its own, more comprehensive investigation of Intercarrier compensation that would encompass the same issues it directed the ALJ to address on remand in its July 28, 2004 Order.  They also submit that it was only in January 2005, when the Commission recognized the potential impact of developments in the federal arena on this remand proceeding and subsequently expanded the scope of the remand to a specific industry proposal and any impact the FCC action may have on our jurisdictional responsibilities, as well as its relationship to the final recommended decision on access rates arising from this remand proceeding.
  Verizon notes that it wasn’t until March 3, 2005, when the FCC subsequently issued a Further Notice of Proposed Rulemaking (FNPRM) seeking comments from the industry on a number of issues that could impact 
intrastate access charges and potentially alter or eliminate this Commission’s jurisdiction over these issues.
  (Verizon Exc.-R at 6-7). 



The excepting Parties also submit that the Commission’s decision in its July 28, 2004 Order to continue litigating this proceeding remanded the matter to the ALJ only for further record development concerning various access issues but did not predetermine that the Commission would unilaterally order access reductions without waiting for FCC Unified Intercarrier Proceeding.  The OCA points out that the Commission concluded on page 14 of the January 18, 2005 Order that the ALJ shall be directed “to expand the scope of this proceeding for the purpose of addressing the impact the FCC action may have on our jurisdictional responsibilities, as well as its relationship to the final recommended decision on access rates arising from this remand proceeding.”  (OCA Exc.-R at 5).  The OCA is of the opinion that it would be more costly to Pennsylvania consumers for the Commission to order access reductions at this time, before the FCC’s ICC order and without advance coordination with any new FCC requirements.



The OCA also excepts to the ALJ’s erroneous conclusion that Verizon PA and Verizon North are ineligible for federal Universal Service Fund support and, therefore, will not be harmed by this Commission moving forward with this investigation.  The OCA notes that the FCC’s 2004 Universal Service Report indicates that Verizon North does, in fact, receive FCC High Cost Support as Interstate Access Support.  (OCA Exc.-R at 6, Note 9, referencing the FCC’s 2004 USF Report).  The OCA also submits that just because Verizon PA does not receive support now does not mean that it will continue to not receive any support after the Intercarrier Compensation Proceeding is completed.  (OCA Exc.-R at   6-7).  The OCA also repeats the same argument it made in its brief that delaying this proceeding and allowing the FCC to take the first step in rebalancing rates may avoid the double recovery of any access revenue reduction.  (OCA Exc.-R at 8).



The OSBA is of the opinion that the Commission’s rationale for staying the Rural ILEC access charge proceeding should equally apply to this proceeding.  (OSBA Exc.-R at 4-5).  The OSBA disagrees with the ALJ’s rationale used in determining that the Rural ILEC access charge proceeding is “distinguishable” from this proceeding.  The OSBA cites to the Commission’s discussion on pages 15-16 of that Order regarding the interaction of the yet unknown outcome of the FCC’s Unified Intercarrier Compensation proceeding and this Commission’s implementation of Act 183 of 2004, or the new Chapter 30 law.  P.L. 1398, 66 Pa. C.S. § 3011 et seq.  In that discussion, the Commission expressed concern about the potential effect on the rural ILECs’ basic local exchange rates because any access charge restructuring would have to be implemented on a revenue-neutral basis under the new Chapter 30.  (OSBA    Exc.-R at 4-5).



Despite the argument made by Qwest, AT&T and MCI that it may take years before the FCC finalizes its actions in the Intercarrier Compensation Proceeding, the excepting Parties assert that the ALJ relied on speculation from those IXCs who suggested that the FCC will not act quickly.  In this regard, Verizon avers that the FCC proceeding has been fully briefed, and individual FCC Commissioners have indicated that the agency is taking this matter seriously and urged the FCC to reach a resolution promptly.
  (Verizon Exc.-R at 9).



Verizon and the OCA also disagree with the ALJ’s rationale that if the Commission wanted this proceeding stayed, it would have stayed it at the same time it stayed the Rural Access Charge Investigation in August 2005.  Verizon contends that, procedurally, the Commission could not have stayed this case at the same time as the Rural Access Charge Investigation because this case was not before it.  (Verizon Exc.-R at 9).  The OCA argues that the Commission’s decision to stay the Rural Access Proceeding, but not this instant proceeding, does not mean that the Commission has prejudged that Verizon should proceed to further rate rebalancing without awaiting the FCC decision.  (OCA Exc.-R at 6).



Verizon and the OCA also disagree with the ALJ’s rationale not to stay this case because Verizon and Verizon North are ineligible for Universal Service Fund support.
  They claim that this statement is factually incorrect, because Verizon North currently receives federal USF support to replace revenue lost by past FCC reductions in interstate access rates.
  (VZ Exc.-R at 11; OCA Exc.-R at 6).  Additionally, the excepting Parties contend that the issue is not just what federal USF funding the Verizon companies receive now, but rather what federal USF support, or some other funding mechanism, that may be provided in the future as a final result of the FCC’s Intercarrier Compensation proceeding.  (VZ Exc.-R at 11; OCA Exc.-R at 6-7).  Verizon submits that the outcome could potentially apply to either of the two Verizon companies in Pennsylvania regardless of whether it currently receives federal funding today.  (VZ Exc.-R      at 11).



The excepting Parties are also concerned that if the Commission acts in advance of a final FCC Intercarrier Compensation Order, Verizon and its customers may well lose the opportunity to use such funding.  The OCA is particularly concerned that if the Commission decides to increase local rates to fund access reductions outside of Subscriber Line Charge (SLC) increases, it may be more difficult to reach such annual SLC benchmarks and new forms of federal USF may be less available.  The OCA also submits that the FCC is unlikely to establish prospective funding for actions that have already occurred.  Furthermore, the OCA is of the opinion that now that the FCC, through the efforts of the National Association of Regulatory Utility Commissions (NARUC) and the stakeholder parties are moving closer to issuing an ICC order, it would be unfortunate if Pennsylvania were to lose substantial funding because it decided to move in advance of the FCC.  (OCA Exc.-R at 7-8).  The OCA is also concerned that moving ahead to reduce access charges in Pennsylvania on the eve of federal Intercarrier Compensation reform will complicate the process of two regulatory commissions attempting simultaneously to revise the same access rates, and this may lead to the possibility of imposing double costs on Pennsylvania consumers and losing FCC financial support for any state rate rebalancing that is ordered.  (OCA Exc.-R at 3-4).


Like the OCA, Verizon disagrees with the ALJ’s general dismissal of the OCA’s argument that reducing Verizon’s intrastate access rates now could jeopardize future federal universal service funds or result in double recovery from end users.
  Verizon points out that the OCA made virtually the same arguments in the rural ILEC access case, and the Commission noted its concern that “potentially increased federal USF funding may not apply to rural ILEC intrastate access charge reductions that will be put into place prior to the conclusion of the FCC’s proceeding.”
  Verizon also cites other similarities of the OCA’s arguments in this case and in the Rural ILEC investigation and is of the opinion that the Commission should rule in a similar fashion to delay further access charge reform in the instant proceeding until after the FCC acts.  (Verizon Exc.-R at 12).



Verizon also expresses its concern about serious risks of administrative waste that would occur if the Commission acts prior to a final FCC decision.  Verizon argues that at the same time that the IXCs are demanding immediate access reductions in this proceeding, they are asking the FCC to preempt this Commission over intrastate access charges.  In addition, Verizon asserts that the IXCs insist that this Commission take immediate action to reduce access charges but are suggesting a more leisurely schedule before the FCC.  Verizon is concerned that if the FCC adopts the IXC’s position to preempt the states with regard to intrastate access charges, all of the Commission’s and the Parties’ efforts expended in this case could be wasted because the Commission would lose its authority over intrastate access charge rates.  (Verizon Exc.-R        at 12‑13).



Additionally, the OCA disagrees with the ALJ’s suggestion that deferral of this proceeding is necessary only if the FCC preempts state action.  The OCA contends that the same problems of coordinating federal benefits to pay for state access reductions would develop whether the FCC preempts the states or merely attempts to coordinate with state activity and encourage state access reform.  Under either path, the OCA asserts that the Commission must consider the best way to maximize federal Intercarrier Compensation funding available to Pennsylvania.  (OCA Exc.-R at 9).



In response to the ALJ’s recommendation that the Commission can retroactively “adjust any rate increases to customers to prevent double recovery,”
 the OCA urges the Commission not to complicate this process by 1) ordering the increases and decreases in tariffed local and access rates, 2) waiting for and tracking parallel federal efforts that accomplish the same thing, and 3) implementing state rate adjustments in order to retroactively resolve differences between FCC and Commission mechanisms.  The OCA contends that such a “tracker” mechanism would be unprecedented and needlessly complex.  (OCA Exc.-R at 10).



For the foregoing reasons, Verizon, the OCA and the OSBA urge the Commission to wait until the FCC’s decision in the Intercarrier Compensation proceeding and respond accordingly, rather that to adopt the ALJ’s recommendation to forge ahead without no coordinated actions with the FCC.



AT&T disagrees with Verizon and the statutory advocates that the Commission should await a final FCC decision on access charge reform.  AT&T is of the opinion that the ALJ’s recommendations to eliminate the Carrier Charge within one year and to reduce the remaining traffic sensitive access rates to interstate levels within two years is reasonable because it balances the IXC’s need for access reductions while accommodating Verizon’s need to recover the lost access revenues in a reasonable and sustainable manner.  (AT&T R.Exc.-R at 1).



AT&T also provides references and cites to the fact that the neighboring states of Virginia, West Virginia and Maryland have recently implemented similar access charge reductions in recent months without waiting for the FCC to act.  (AT&T R.Exc.-R at 1).  AT&T opines that the Commission should act now in light of the fact that the Commission has carefully built an exhaustive record on access matters over the past twelve years and now has all the tools it needs to resolve Verizon’s access issues.  (AT&T R.Exc.-R at 2, 4).



AT&T submits that it is important to move forward in light of the fact that the record evidence shows that AT&T’s intrastate access minutes from Verizon have decreased significantly over the three-year period from 2001 to 2004.  (AT&T R.Exc.-R at 2-3; AT&T St. 1-R at 10; AT&T St. 1.2-R at 14, 15).  AT&T attributes its loss of access minutes due to new entrants not having to pay the same high access rates as the IXCs.  As such, AT&T asserts that the ALJ’s recommendation is a reasonable attempt to correct the cost disparity between IXCs and recent new entrants so that Pennsylvania consumers could continue to have wireline long distance service as a viable option, while allowing local exchange carriers to recover lost access revenues from other sources.  (AT&T R.Exc.-R      at 3). 



d.
Disposition:



Upon our review of the Exceptions and in light of the recent activities at the FCC, we are of the opinion that it would be best to defer a decision in this proceeding until after the FCC concludes its Intercarrier Compensation Proceeding and the Missoula Plan filing, or for a period of at least another year, whichever is less.
  Until then, we shall maintain the status quo on the intrastate carrier access charges of Verizon Pennsylvania Inc. (Verizon PA) and Verizon North Inc. (Verizon North).



In making this determination, it is important to note that on November 9, 2006, we acted to continue the stay of the Rural ILECs Access Charge Investigation.
  We took that action in view of the FCC’s continuing Intercarrier Compensation Proceeding and the pending Missoula Plan filing.  In view of the potential impact that these two federal proceedings may have on intrastate carrier access charge reform, we deemed it reasonable to continue the stay of the Rural ILEC Access Charge Investigation.  In a subsequent and related Order in the Rural ILEC Access Charge Investigation proceeding, entered November 15, 2006, we noted the following:
In Pennsylvania, we have taken steps to gradually reduce intrastate access charges through revenue-neutral methods, in an effort to increase competition in rural areas, while assuring affordable and reliable residential service in those areas by establishing our own Pennsylvania Universal Service Fund.  We have a closed system, whereby certificated carriers offering service in Pennsylvania help support the intrastate access charge reform by contributing to the Pennsylvania Universal Service Fund.  Intrastate revenues are re-distributed within the Commonwealth.  This fund supports rural ILECs that are undergoing network modernization to offer residential rates at reasonable costs while still promoting competition in the rural more high-cost areas of the state.  Most states do not have a similar fund.

The Missoula Plan apparently advocates that the FCC should exercise its authority to preempt state regulation of intrastate access and local interconnect​tion and establish alternative cost recovery mecha​nisms within the intrastate jurisdiction.  If adopted, it is unclear what this would cost Pennsylvania carriers and their ratepayers.  If a federal USF were to replace individual state USFs in access charge reform, it is possible that Pennsylvania would be a net-contributor to the federal Fund regarding access charge reform because we have already undertaken reform within our state, and our intrastate access charges are lower than many other states.  Thus, other states would have a greater need to draw from a Federal USF to support a revenue-neutral intrastate access charge reduction.  Probably, the states with higher revenues then would be contributing more to the Fund.  This national re-distribution of wealth, from urban to rural states is a political policy, but not one which Pennsylvania advocates, because, although we have rural areas within our state, we are not a rural state when compared to Arkansas, Alaska, and Wyoming for example.  Pennsylvania is generally a net-contributor to the Federal Universal Service Fund currently.  Although we receive some monies for our Lifeline/Link-Up programs, Rural Health Care, Schools and Libraries, and High-Cost Support, our ratepayers pay far more into the Federal USF, than is given back by those four programs.  All carriers operating in the nation would be contributing on a pro-rata share possibly based upon their revenues, and possibly, Pennsylvanians would pay a large portion of the cost.

The Missoula Plan proposes an “Early Adoptor Fund” of $200 million to support states that have already reduced intrastate access charges to closer mirror interstate access charges.  However, since our PaUSF’s inception in April, 2000, our 35 rural ILECs have received over $200 million from the PaUSF in aggregate.  Therefore, Pennsylvania would possibly not be able to fully recover under the “Early Adopter Fund” as proposed.  The Missoula Plan also brings into question whether this Commission should act quickly to order further intrastate access charge reductions which possibly then would hurt our chances in the future of receiving federal subsidy monies for these reductions.  Given all of these potential changes at the federal level that can affect universal service, we agree that the Joint Motion should be granted. 

Moreover, we are persuaded to stay the investigation because there is pending United States Congressional legislation designed to change existing federal USF funding and potentially related issues and Congress is now back in session.  A bill called the Universal Service Reform Act of 2006 (HR 5072) was introduced by House Representatives Rick Boucher and Lee Terry this year.  A comprehensive legislative telecommunications reform initiative sponsored by Senator Stevens (HR 5252) also contains stabilization provisions for federal universal service funding purposes.  Further stay of the procedural schedule at Docket No. I-00040105 remains both judicious and warranted until changes arising from the federal legislative landscape have settled and are known.

Rural ILEC Access Charge Investigation, Docket Nos. I-00040105, R‑00061377 et al., Order entered on November 15, 2006, at 11-12.



We are of the opinion that the major issues in the instant proceeding present material similarities with the issues in the Rural ILEC Access Charge Investigation.  In the instant case, however, we are faced with the choice of delaying taking any action, as certain parties advocate, or proceeding with the incremental access charge reform recommended by the ALJ.


We agree with the OCA and other parties that the potential impact of the FCC Intercarrier Compensation Proceeding and the associated Missoula Plan proposal may affect both interstate and intrastate access charge reform, and that the end-user consumers of Verizon PA’s and Verizon North’s basic local exchange services may have to absorb these effects into their local rates, e.g., through increases in their federal subscriber line charges (SLCs).  In addition, it is likely that the absorption of these effects may be “on top” of the “revenue neutral” adjustment of the Verizon ILEC local rates following the elimination of the Carrier Charge as recommended by the ALJ.  In this regard, we are persuaded by the OCA’s demonstration of the cumulative effect of this Commission’s and the FCC’s potential access reform actions if such actions are not coordinated.
  


We also agree with the OCA that if we were to adequately coordinate the “revenue neutral” elimination of the Carrier Charge with interstate (and potentially intrastate) access charge reforms resulting from the FCC’s Intercarrier Compensation Proceeding access charge reforms, the Commission would need to establish a “rate tracker mechanism” that “would be unprecedented and needlessly complex.”  OCA Exc.-R at 10.  In a similar vein, we concur with the OCA argument that the premature elimination of the intrastate Carrier Charge may deprive the Verizon ILECs of possible future available federal support through the FCC that might be designed to offset such access charge reductions.  Id., at 10-11.



In light of the above, and consistent with our reasoning and actions in the Rural Access Charge Investigation, we shall further stay the instant proceeding pending the outcome of the FCC’s Intercarrier Compensation Proceeding at CC Docket No. 01-92, or for a period of one year, whichever is earlier;
  THEREFORE,


IT IS ORDERED:



1.
That the Exceptions filed by Verizon Pennsylvania Inc. and Verizon North Inc., AT&T Communications of Pennsylvania LLC, Qwest Communications Corporation, the Office of Consumer Advocate, the Office of Small Business Advocate and the Office of Trial Staff, are granted, in part, denied, in part, or otherwise deemed moot, consistent with the discussion in the body of this Opinion and Order.



2.
That the Recommended Decision of Administrative Law Judge Cynthia Williams Fordham is modified consistent with this Opinion and Order.



3.
That the instant proceeding be stayed pending the outcome of the FCC’s Intercarrier Compensation case at CC Docket No. 01-92 or for a period of twelve (12) months from the date of entry of this Opinion and Order, unless extended by Commission Order, whichever is earlier.



4.
That the Commission Staff from the Office of Special Assistants and the Law Bureau is hereby directed to monitor developments in the Federal Communications Commission’s Intercarrier Compensation Proceeding.


5.
That upon the expiration of the twelve-month stay of the instant proceeding or the issuance of a Federal Communications Commission ruling in the Intercarrier Compensation case, whichever occurs earlier, the parties to this proceeding shall submit status reports to the Commission pertaining to common or related matters in the instant proceeding and the FCC’s Intercarrier Compensation Proceeding and the need for any coordination of such matters or any new issues that may arise once the instant proceeding is reactivated.  Such status reports shall be due thirty (30) days prior to the expiration of the one-year stay of the instant proceeding or thirty (30) days after the FCC ruling in its Intercarrier Compensation Proceeding, whichever occurs earlier.



6.
That upon the receipt of the of the status reports described in Ordering Paragraph No. 5 above, the Office of the Special Assistants and the Law Bureau shall prepare a Staff recommendation for the Commission’s timely consideration at a Public Meeting that would reactivate the instant proceeding and either dispose of the outstanding substantive issues with additional and updated input by the parties in the form of additional briefs and evidentiary written submissions, or refer the matter to the Office of Administrative Law Judge in a second remand proceeding.



7.
That the intrastate carrier access charges of Verizon Pennsylvania Inc. and Verizon North Inc. shall not be modified at this time.



8.
That a copy of this Opinion and Order be served on all Parties to this proceeding.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  November 30, 2006

ORDER ENTERED:  January 8, 2007
	�	Verizon PA and Verizon North filed their Exceptions jointly.


	�	It is noted that, for good cause shown, the Parties were granted an extension of time to file Exceptions and Reply Exceptions.  As such, the originally scheduled filing dates to file Exceptions and Reply Exceptions were extended from December 27, 2005 and January 6, 2006, until January 8, 2006 and January 25, 2006, respectively.


	�	Re Nextlink Pennsylvania, Inc., Docket No. P-00991648; P�00991649, 93 Pa PUC 172 (September 30, 1999) (Global Order); 196 P.U.R. 4th 172, aff’d sub nom.  Bell Atlantic-Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, 763 A.2d 440 (Pa. Commonwealth 2000), alloc. granted.


	�	Access Charge Investigation per Global Order of September 30, 1999, Docket Nos. M-00021596, etc.


	�	See, In re the Joint Application of Bell Atlantic Corporation and GTE Corporation for Approval of Agreement and Plan of Merger, Docket Nos. A�310200F0002, A-311350F0002, and A�310222F0002 (Order entered December 24, 2002).


	�	Members of the ICF are AT&T Corp., Global Crossing North America Inc., General Communications, Inc., Iowa Telecom, Level 3 Communications, LLC, MCI, Inc., SBC Communications, Inc. Sprint Corporation and Valor Telecommunications. 


	�	Verizon’s comments are attached as Exhibit Kane-2 to Verizon St. 1.0 Remand; The ICF comments are attached as Exhibit Kane-3 to Verizon St. 1.0 Remand; and Qwest’s comments are attached as Exhibit Kane-4 to Verizon St. 1.0 Remand.


	�	Verizon M.B. Remand at 12.


	�	It is important to note that since the time that ALJ Fordham’s Recommended Decision was issued on December 7, 2005, a new intercarrier compensation proposal referred to as the “Missoula Plan” was submitted to the FCC on July 18, 2006.  On September 11, 2006, this Commission held a public workshop in which it facilitated discussion by proponents and opponents of the Plan.  Generally, the Missoula Plan is supported by rural telecom carriers but has been dismissed by most BOCs as having too many inequities.  This Commission filed comments with the FCC regarding its position on October 25, 2006.


	�	See In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, FCC 05-33, Further Notice of Proposed Rulemaking (released March 3, 2005) (Unified Intercarrier Compensation Proceeding).


	�	Brockway Glass Co. v. Pennsylvania Public Utility Commission, 633 Pa. Commw. 238, 243, 437 A.2d 1067, 1070 (1981).  (Brockway).  “Where a customer is heard to complain concerning a proposed change in rate, the burden of proof is upon the public utility to show the proposed rate is just and reasonable.  Where the complaint involves an existing rate, however, the burden then falls upon the customer to prove that the charge is no longer reasonable.”  (Emphasis in original).


	�	Schellhammer v. Pennsylvania Public Utility Commission, 157 Pa. Commw. 86, 629 A.2d 189 (1993).  (Schellhamer).  (customer complaining about an existing rate has the burden of proof).


	�	The Global Order proceedings were preceded by the Commission’s Generic Investigation of Intrastate Access Charge Reform, Docket No. I�00960066, 1998 Pa. PUC LEXIS 32, June 30, 1998.


	�	See In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, FCC 05-33, Further Notice of Proposed Rulemaking (released March 3, 2005) (Unified Intercarrier Compensation Proceeding).


	�	See Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers, and the Pennsylvania Universal Service Fund, Docket No. I-00040105 (Order entered August 30, 2005).


	�	We note that the stay of the rural telephone company investigation expired at the end of August 2006.  However, by Opinion and Order entered November 13, 2006, at Docket No. I-00040105, et al., the Commission acted, inter alia, to stay the rural telephone access charge investigation for an additional pending the outcome of the FCC’s Unified Intercarrier Compensation proceeding at CC Docket No. 01-92, or for one year from the date of entry of that Order, whichever is earlier.


	�	Verizon submits that AT&T and MCI proposed a plan to the FCC that would allow a phase down with three years to achieve a single termination rate for all traffic, and then a transition period where this uniform rate is gradually reduced to shift cost recovery to end users culminating in a bill and keep regime as of July 1, 2011.  (VZ. St. 1.0 Remand, Exhibit 3, ICF Comments at 6 and Appendix C at 6).


	�	The ALJ’s Recommended Decision at 37-58 discusses detailed arguments proffered by each party as to why the Commission should or should not wait for the FCC’s ruling in the Unified Intercarrier Compensation proceeding before deciding on this case.


	�	AT&T St. 1.0 at 11-18; AT&T St. 1-R at 16.


	�	Qwest Remand St. 1.0 at 7.


	�	January 18, 2005 Order at 14.


	�	In the FNPRM, the FCC specifically asked for comments on matters such as whether the FCC has legal authority to reform intrastate compensation mechanisms that have traditionally been handled by state commission (¶ 35, 80, 82); whether the FCC has authority to replace intrastate access regulation with some alternative mechanism (¶ 79); how lost revenue from intrastate access charges could be offset, including the possibility of subscriber charges and universal service funding (¶ 114); and whether the FCC should create a federal mechanism to offset any lost intrastate revenues, or whether the states should be responsible for establishing alternative cost recovery mechanisms for LECs within the intrastate jurisdiction (¶ 115).


	�	VZ St. 1.0 Remand (Kane Direct) at 11.


	�	R.D.-R at 59, 60. 


	�	As support for this argument, Verizon cites to a FCC report on its website that summarizes the amount of high-cost support received by qualifying telephone companies.  See, � HYPERLINK "http://www.fcc.gov/Bureaus/Common_Carrier/" ��http://www.fcc.gov/Bureaus/Common_Carrier/�


Reports/FCC-State_Link/Monitor/mr04-3.pdf.


	�	R.D.-R at 60. 


	�	Rural Access Charge Investigation Order at 17.


	�	R.D.-R at 60. 


	�	See generally In re Developing a Unified Intercarrier Compensation Regime – Missoula Intercarrier Compensation Reform Plan, FCC Docket No. CC 01-92, DA 06-1510.


	�	Investigation Regarding Intrastate Access Charges And IntraLATA Toll Rates of Rural Carriers and The Pennsylvania Universal Service Fund, Docket Nos. I-00040105, R-00061377 et al., Order entered November 15, 2006 (Rural ILEC Access Charge Investigation).


	�	OCA M.B.-R, at 12.


	�	It is important to note that in light of our decision to stay the instant remand investigation at this time, the remaining Exceptions are rendered moot.
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