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:
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HISTORY OF THE PROCEEDING



On August 4, 2006, Debra Williams Lawrence (Complainant) filed a Complaint against Philadelphia Gas Works (Respondent or PGW) alleging, inter alia, that she was billed improperly and that she had to sell her house because she was laid off.

PGW filed an Answer denying that there were incorrect charges on the gas bills and averring that the gas bills were correct as rendered.  PGW also averred that it had no knowledge as to whether Complainant could not afford the bill or whether she had to sell her house because she was laid off; and therefore PGW denied those averments.  PGW also denied the averment that the Complainant had no knowledge of her gas account number 81-1173-5973 and averred that PGW records indicated that the Complainant was the owner of 927 S. 23rd Street, Philadelphia, PA (Service Address) as of June 1, 1984, and established gas service then.  By way of further Answer, PGW averred that its records indicate that Complainant had a write-off balance of $6,709.83; that Complainant filed bankruptcy after the write-off; that the bankruptcy was dismissed and the debt became Complainant’s responsibility; that on March 20, 1997, Complainant re-established gas service under account number 71-1173-5973 and continued as customer of record until July 14, 2006 with a balance on that account of $816.99.  PGW admitted that Complainant was enrolled in PGW’s Customer Responsibility Program (CRP) under account number 71-1173-5973; and that Complainant was on and off CRP.

PGW also averred that it lacked sufficient knowledge to determine the truth of the averment that Complainant had to refinance her home and therefore PGW denied this averment.
Finally, PGW averred that on August 18, 2006, the balance of $6,709.83 under account number 81-1173-5973 and the balance of $816.99 under account number 71-1173-5973 were paid through an Abstract Company and that Complainant currently has a zero account balance.



A hearing was held on October 31, 2006.  Complainant appeared pro se, testified on her own behalf and introduced three exhibits.  Respondent was represented by counsel who presented one witness and introduced five exhibits.  Respondent submitted a post-hearing memorandum.  The record was closed as of November 12, 2006.
FINDINGS OF FACT



1.
Complainant owned the premises 927 S. 23rd Street, Philadelphia, PA (PGW Exhibit No. 1, p. 1; N.T. 24-25, 31).



2.
PGW Exhibit No. 1 shows that from May 15, 1990 through December 19, 1996, the account balance including all payments made was $6,709.83 (N.T. 32).


3.
PGW Exhibit No. 1, page 2 shows Complainant’s employment at that time and her social security number (N.T. 26).

4. PGW Exhibit No. 2 indicates that Complainant filed for bankruptcy on December 19, 1996 (N.T.24).  The bankruptcy was dismissed on September 14, 2002 (N.T. 53), and the final bill was $6,709.83 (N.T. 39).
5. Page 2 of PGW Exhibit No. 1 is a record of the pre-bankruptcy account and shows Complainant’s address (N.T. 26), the balance of $6,709.83 as of December 19, 1996 (N.T. 27), and that this account was from May 15, 1990 through December 19, 1996 (N.T. 27).
6. Although PGW Exhibit No. 1 and PGW Exhibit No. 2 show different account numbers, they refer to the same account; the second number having been given to Complainant’s account when PGW converted from its old computer system to a new computer system; that except for the new number, both account numbers refer to the same account and the balance brought forward to the new account number is the same as on the old account number, i.e., $6,709.83 (N.T. 35-36).
7. Complainant was shut off for non-payment on March 18, 1997 (N.T. 37-38).

8. PGW Exhibit No. 3 depicts Complainant’s account after she reestablished service following her gas shut off for non-payment on March 18, 1997.  The reestablished gas account number was 71-1173-5973 (N.T. 37-38; PGW Exhibit No. 3).
9. PGW Exhibit No. 3 is the entire account record from 1997 to July 2006 when Complainant had gas service discontinued in her name (N.T. 39) and shows a balance of $816.99 which was paid in full on August 18, 2006 (N.T. 39-40).

10. There is no dispute as to the $816.99 account (N.T. 42).

11. PGW Exhibit No. 4 shows the account contacts between Complainant and PGW as of October 30, 2006 (N.T. 42-43) and shows when the account pay-off amount was given (N.T. 43); that date was on July 20, 2006 (N.T. 44).
12. PGW Exhibit No. 5 refers to the account that was the subject of the bankruptcy proceeding (N.T. 46) and was paid by the title company (N.T. 47) on August 18, 2006 in the amount of $6,709.83 (N.T. 48).
13. Complainant sold her home in July 2006 because she bought a new home out of Philadelphia.  She has not been a PGW customer since then.  At the settlement of her home, 927 S. 23rd Street, Philadelphia, PA on August 18, 2006, Complainant was notified by the Title Company that there was a municipal lien for gas (PGW) in the amount of $6,709.83 (N.T. 46-50).
14. The balance amount was paid to PGW by the title company (N.T. 49-50).
15. Between May 15, 1990 and December 19, 1996 (Account Nos. 14206813035 and 0081 1173 5973), the balance of $6,709.83 was accumulated (N.T. 51-52; PGW Exhibit Nos. 1 and 2).
16. This balance of $6,709.83 was accumulated as shown on PGW Exhibit No. 1 and PGW Exhibit No. 2 (N.T. 52).
17. The balance of $816.99 was accumulated on the new account established by Complainant after the turn-off on March 18, 1997 (N.T. 52).  This amount is not included in the $6,709.83 balance (N.T. 53).
18. The $6,709.83 balance was not shown on the re-established account because that balance was in the bankruptcy proceeding (N.T. 53).
19. The bankruptcy was dismissed on September 14, 2002 (N.T. 53) and the $6,709.83 balance was paid on August 18, 2006 by the title company (N.T. 53-54).
20. The dispute involved in the instant matter relates to the amount of $6,709.83 which was collected by PGW from the title company when Complainant sold her home; and it was collected under the Municipal Claim Lien Act (N.T. 68).  This balance was for gas bills accrued from May 15, 1990 to December 19, 1996 (N.T. 68-70).
DISCUSSION



This matter involves three PGW accounts in Complainant’s name at 927 S. 23rd Street, Philadelphia, PA.
  These three accounts are as follows:



PGW Exhibit No. 1 – Account No. 142/06/8130/35



PGW Exhibit No. 2 – Account No. 0081 1173 5973 - 
$6,709.83



PGW Exhibit No. 3 – Account No. 7111735965 -

   $816.99



It is to be noted that the accounts shown on PGW Exhibits Nos. 1 and 2 are merely continuations of the same account because the PGW Exhibit No. 2 account new number was assigned to the PGW Exhibit No. 1 account when PGW installed a new computer system.  That is to say, that except for the new number, both account numbers refer to the same account and the balance brought forward to the new account number was the same as on the old number, i.e., $6,709.83 (N.T. 35-36) which includes all payments made from May 15, 1990 through December 19, 1996 (N.T. 32).



On December 19, 1996 (N.T. 24), Complainant filed a Bankruptcy Petition under Chapter 13 of the Bankruptcy Act, and the account balance of $6,709.83 was finaled with no further collection action taken by PGW because of the bankruptcy proceeding (PGW Exhibit Nos. 1 and 2).



Following the bankruptcy filing, Complainant continued to receive gas service but was shut off for non-payment of post-bankruptcy gas bills on March 18, 1997 (N.T. 37-38).



After the shut-off, Complainant reestablished service under Account No. 7111735965 (N.T. 39-40; PGW Exhibit No. 3).



At the settlement for the sale of Complainant’s home in July 2006, the balance of $816.99 on Account 711173596 was paid (N.T. 39-40) and in the instant proceeding, there is no dispute as to this account balance (N.T. 42).



What is in dispute is the old outstanding balance of $6,709.83 shown on PGW Exhibits 1 and 2 which was deducted by the title company at the settlement on August 18, 2006 from the proceeds of the sale of Complainant’s home at 927 S. 23rd Street, Philadelphia, PA and paid to PGW (N.T. 18).  Complainant seeks a refund of this amount.



PGW asserts, inter alia, that the amount for gas usage was accumulated between May 15, 1990 and December 19, 1996; that the amount was collected under the Municipal Claim Lien Act; that the Commission has no jurisdiction over proceeds collected under the Municipal Claim Lien Act; and that in any event the claim for refund is barred by the Statute of Limitations.



With respect to PGW’s contention that Complainant’s claim for refund of $6,709.83 stemming from gas bills accumulated from May 15, 1990 through December 12, 1996 is barred by the Statute of Limitations, 66 Pa. C.S. §3314 provides as follows:

§3314.  Limitation of actions and cumulation of remedies


(a)  General rule.-No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose, except as otherwise provided in this part.  (Emphasis supplied).
.  .  .



In addition, 66 Pa. C.S. §1312 provides, inter alia,

§ 1312.  Refunds

   (a)  General rule.—If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment . . .  (Emphasis supplied).


In the instant matter, the Complaint was filed on August 4, 2006, well beyond the applicable statutory periods as set forth above.  For this reason alone, the Complaint must be dismissed.



With respect to PGW’s contention that the Commission lacks jurisdiction because the $6,709.83 was collected under the Municipal Claim Lien Law, Act 153 of May 16, 1923, P.L. 207; 53 P.S. §7101 et seq., PGW points out that under that Act, PGW, as a municipally owned gas utility, is authorized to collect for unpaid gas service to a particular address because Section 7101 specifically defines “municipal claim” as

(1) the claim arising out of, or resulting from a tax assessed, service supplied, work done, or improvement authorized and undertaken, by a municipality, although the amount thereof be not at the time definitely ascertained by the authority authorized to determine the same, and a lien therefore be not filed but become fileable within the period and in the manner herein provided . . .  (Emphasis supplied).
Providing gas service to properties in Philadelphia constitutes the supply of a service and authorizes the imposition of liens for non-payment.  This authority has been recognized in other statutory enactments.


Thus, the Natural Gas Choice and Competition Act (Act), 66 Pa. C.S.A. §2201 et seq., §2212(n) specifically provides, “Nothing contained in this title shall abrogate the power of a city natural gas distribution operation to collect delinquent receivables through the imposition of liens pursuant to section 3 of the act of May 16, 1923 (P.L. 207, No. 153), referred to as the Municipal Claim and Tax Lien Law, or otherwise.”  66 Pa. C.S.A. §2212(n).  The Natural Gas Choice and Competition Act defines “Natural Gas Distribution Company” to include a public utility or a city natural gas operation that provides natural gas distribution services and may provide natural gas service supplies.  The Natural Gas Choice and Competition Act validates that a city natural gas operation, such as PGW, has the authority to file liens for natural gas service that it has supplied.  It is clear then that the Commission lacks jurisdiction and authority to contravene the provisions of the foregoing statutes or to take action contrary to their mandates.


For all of the foregoing reasons, the Complaint must be dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties in this proceeding.


2.
Complainant’s claim for a refund is barred by the Statutes of Limitations set forth in the Public Utility Code, 66 Pa. C.S. §§1312 and 3314.



3.
The Commission lacks jurisdiction and authority to contravene the provisions of the Municipal Claim Lien Law, 53 P.S. §7107 et seq. and/or the Natural Gas Choice and Competition Act, 66 Pa. C.S.A. §2201 et seq.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Complaint of Debra Williams Lawrence against Philadelphia Gas Works in Docket No. C-20066672 is hereby dismissed.

2.
That this proceeding be marked closed. 

Date:
December 8, 2006



___________________________________








Herbert Smolen







Administrative Law Judge

� 	Complainant was a PGW customer from 1984, but the disputed account balance involved in this proceeding is from May 15, 1990 to December 19, 1996.


� 	The bankruptcy proceeding was dismissed September 14, 2002 (N.T. 53).
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