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HISTORY OF THE PROCEEDINGS



On May 23, 2006, Leslie P. Midla (Complainant) filed a formal Complaint against Equitable Gas Company (Equitable or Respondent or utility) alleging that he was being unfairly charged for distribution charges for his gas which was located on his own property.  He asked that the Commission determine if Equitable was right or wrong in charging him distribution charges and gas cost adjustment charges in accordance with his current lease with the Company.


On June 14, 2006, Equitable filed its Answer and New Matter denying that Complainant was being improperly charged for gas usage.  The Answer stated that the requested relief specifically required the interpretation of a written contract and was not within the jurisdiction of the Commission.  In its New Matter, Equitable stated that the Complaint failed to allege a violation of the statute, regulations or order of the Commission and instead alleged only a difference of opinion regarding the interpretation of a written contract.  In addition, the New Matter alleged that Mr. Midla’s use of gas and payment of disputed distribution and gas cost adjustment charges over the course of many years constituted a waiver of any legal claim arising from the charges.  


On June 22, 2006, a Telephone Hearing Notice was issued which scheduled the initial telephonic hearing for Wednesday, July 19, 2006 at 2:30 p.m. and assigned the case to me.  On June 26, 2006, pursuant to request of counsel for Respondent, a Hearing Cancellation/Reschedule Notice was issued rescheduling the initial telephonic hearing for Tuesday, July 18, 2006 at 10:00 a.m.  I issued a Prehearing Order, which set forth some of the procedural requirements for a formal hearing before the Commission on June 26, 2006 and confirmed the hearing date.



Pursuant to another request from counsel for Respondent, the hearing was rescheduled for Wednesday, August 16, 2006 by Notice issued July 10, 2006.  


On the day of the hearing, Administrative Law Judge Wayne L. Weismandel presided as I was unavailable.  Mr. Midla represented himself.  Equitable was represented by Thomas S. Anderson, Esq., who presented three witnesses, who in turn, sponsored five exhibits.  A transcript of 76 pages resulted from the hearing.  No party filed a brief.  The record closed by letter issued September 28, 2006, and the matter is now ready for decision.

FINDINGS OF FACT


1.
Complainant is Leslie P. Midla, 34 Cranberry Marsh, Marianna, PA  15345, a customer of Equitable Gas.  


2.
Respondent is Equitable Gas Company, a jurisdictional public utility providing residential gas service in the Commonwealth of Pennsylvania.



3.
Complainant had a lease with Equitable which was amended in 1963 and which allowed Equitable to take gas from a well on Midla’s property.  In return, he had the right to use up to 200,000 cubic feet of gas annually and royalty payments.  Tr. 9.  Equitable Exh. 1.


4.
When Complainant began his investigation, he called Equitable’s billing department in Pittsburgh, which referred him to the customer service department in North Carolina, which referred him to a department dealing with wells in West Virginia, which referred him to billing, which referred him to customer service, which referred him to wells, which informed him that they could not help him.  Tr. 10.


5.
His gas came from his well to his house and did not enter the Equitable distribution system.  Tr. 11.



6.
Complainant received a quarterly royalty check for $37.50.  Tr. 16.  


7.
Complainant was not charged the fees in question for the first 200 Mcf of gas used.  Tr. 18.



8.
Barb Gula, Compliance Specialist for Equitable, appeared and testified on behalf of the utility.  Her duties included responding to and testifying at complaint cases filed with the Commission.  Tr. 30.



9.
Ms. Gula sponsored Equitable Exhibit 1, which was a lease amendment to the original lease agreement with Equitable.  Tr. 31, 75.  Equitable Exh. 1.


10.
Ms. Gula sponsored Equitable Exhibit 2, which was a deed indicating that the property which had the well in question was transferred to Complainant on May 25, 1976.  Tr. 32, 75.  Equitable Exh. 2.



11.
Ms. Gula sponsored Equitable Exhibit 3, which was a printout of a computer screen of an Equitable company record showing Equitable’s record of Complainant’s account concerning his allotment of free gas and the anniversary date.  Tr. 33, 75.  Equitable Exh. 3.



12.
Complainant’s allotment of gas was calculated from June 1st each year.  Tr. 35.  Equitable Exh. 3.


13.
Ms. Gula sponsored Equitable Exhibit 5, which was the Equitable bill issued to Complainant for the May-June billing period, due July 17, 2006.  Tr. 36, 75.  Equitable Exh. 5.



14.
Complainant was billed consistent with the Equitable residential tariff.  Tr. 37, 54.


15.
In a typical year, Complainant received a document each month which set forth his monthly usage but did not bill him until he went over the annual 200 Mcf limit, usually in March or April.  Tr. 41-44.


16.
Robert Narkevic, Manager of Rates at Equitable, appeared and testified on behalf of Respondent.  His duties included filing rate changes with the Commission and updating the tariffs to reflect those changes.  Tr. 45.



17.
 Mr. Narkevic sponsored Equitable Exhibit 4, which was a Tariff Supplement, filed April 1, 2006 and included the residential service rate by which Complainant’s rates were calculated.  Tr. 45-46, 75.  Equitable Exh. 4.


18.
 Rate RS – Residential Service, which was the tariff that applied to Complainant’s account, was found on Twenty-seventh Revised Page No. 40.  Tr. 46.


19.
The “Monthly Service Charge” was the charge for each residential customer to recover certain distribution charges.  The amount was the negotiated and approved flat charge from Equitable’s last base rate case in the amount of $11.65.  Tr. 47.  Equitable Exh. 4.



20.
The “natural gas supply charge” was the price currently estimated as the cost of what Equitable paid for the gas itself, including demand charges.  Tr. 47. Equitable Exh. 4.


21.
The “natural gas delivery charge” included Equitable’s distribution charge and the gas cost adjustment.  Tr. 47.  Equitable Exh. 4.



22.
Gas sold under this schedule was subject to a transition surcharge and a CAP charge.  Tr. 47.  Equitable Exh. 4.



23.
The “distribution charge” recovered all operational and maintenance costs, including producing a bill, answering customer calls, meter reading costs and line maintenance costs.  Tr. 48-49.


24.
All residential customers were charged the same distribution charge.  Tr. 49.



25.
Stephen Rafferty, Vice President, Utility Asset Management, appeared and testified on behalf of Equitable.  Tr. 63.  


26.
Equitable purchased gas from numerous interstate sources as well as thousands of local wells such as Complainant’s.  Tr. 64.



27.
All such purchases were aggregated monthly and a weighted average is adopted.  Tr. 64.



28.
Equitable did not differentiate between gas obtained from a local well and gas obtained elsewhere when determining the overall purchased gas cost for billing of each customer.  Tr. 65.



29.
Complainant’s well was leased by Equitable Production Company, and Equitable Gas Company did not purchase gas from Equitable Production Company.  Tr. 65-66.

DISCUSSION



Having reviewed the testimony and exhibits and the Public Utility Code (66 Pa. C.S. §§101 et seq.), I find that the essential facts were not in dispute and that I agree with Equitable as a matter of law.
The Complainant had the burden of showing that the named utility was responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This burden must be carried by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, the complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  

Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More proof is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



In addition, the complainant must show there was a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. §701.  


In this instance, the Complainant had a gas well on his property which was leased to the Equitable Gas Company, as indicated in Equitable Exhibits 1 and 2. Twelve hundred feet from the house was a wellhead which stuck out of the ground and was a metal pipe structure measuring 3-4 feet in height.  It connected to an Equitable trunk line and then went through the Midla farm and through other adjoining farms.  A small pipe led from the wellhead to a meter.  A pipe from the meter serviced Complainant’s home.  Tr. 20-21.  Since 1963, the lease has provided:
All gas used by the Lessor or any other persons on said land in excess of the aforesaid quantity in any one year as aforesaid, shall be deemed to be taken subject to the foregoing conditions and under the Lessee’s current rules and regulations, and the Lessor covenants to pay or cause to be paid to the Lessee for same the latter’s current domestic rate, in default of which payment promptly when due, the Lessee is hereby authorized to deduct the amount thereof from any royalty or other payments from time to time payable by the Lessee to the Lessor hereunder.  
Equitable Exh. 1, p. 2.  (Emphasis added.)


Equitable Exhibit 2 was the deed which granted the property to Complainant in 1976 and stated that the ownership was subject to the Equitable lease.  Complainant did not dispute that Equitable had a right to the gas from the well or that Complainant would be charged for gas over and above the agreed-upon amount.  He admitted that he used more than that amount.  He did not question whether Equitable was charging the tariffed rates.  Rather, he was questioning whether the purchased gas adjustment and distribution charge should apply to his account.     


Complainant interpreted the language of the lease to mean that the “current domestic rate” was the amount that Equitable paid the producer of the well.  Tr. 23.  He did not believe that distribution charges were applicable or that a gas cost adjustment should be included on the bill.  Tr. 25-26.   


After Complainant finished presenting his case, Respondent moved to dismiss:  (1) for failure to state a violation of the statute, regulations or orders; (2) because the dispute was governed by the terms of a contract which was beyond the jurisdiction of the Commission; and (3) because the actions of the utility were consistent with the terms of the lease.  Tr. 27-28.  



ALJ Weismandel declined to rule upon the motion at the hearing since he was not preparing the Initial Decision in the case.  He indicated that it was within the Commission’s jurisdiction to determine what the “domestic rate” of Equitable was.  Tr. 29.



This Complaint questioned whether Equitable was charging the correct rates in its billing of Complainant’s account.  The Public Utility Code governs utility rates:

§ 1301.  Rates to be just and reasonable


Every rate made, demanded, or received by any public utility, or by any two or more public utilities jointly, shall be just and reasonable, and in conformity with regulations or orders of the commission.  

66 Pa. C.S. §1301.



The Commission had jurisdiction to determine whether the rates charged to Complainant were just and reasonable within the meaning of the Code.  


The three Equitable witnesses were thorough in explaining Complainant’s gas bill and its individual components.   


The “monthly service charge” was the charge for each residential customer to recover certain distribution charges.  The amount was the negotiated and approved flat charge from Equitable’s last base rate case in the amount of $11.65.  Tr. 47. Equitable Exh. 4.



Gas sold under the Rate RS schedule was subject to a transition surcharge and a CAP charge.  Tr. 47.  Equitable Exh. 4.  

            The “natural gas delivery charge” included Equitable’s distribution charge and the gas cost adjustment.  Tr. 47; Equitable Exh. 4.  The distribution charge recovered all of the operation and maintenance costs that the utility incurred, such as producing the bills, reading the meters, and maintenance of facilities.  The distribution charge was set by the Commission in the utility’s base rate case.  Tr. 48.   All residential customers were charged the same amount for the distribution charge.  Tr. 49.   



The “natural gas supply charge” was the price currently estimated as the cost of what Equitable paid for the gas itself, including demand charges.  Tr. 47. Equitable Exh. 4.  Utilities were not allowed to make or lose money on the cost of gas itself.  The price it paid was passed directly to the customer.  Since the utility was estimating the cost, the amount collected would sometimes be higher or lower than the actual cost and must either be refunded or charged to the customers to make up the difference.  The gas cost adjustment “trued up” the actual cost of the gas against the estimated amount initially charged for it.  Tr. 49-50.  



Determination of the utility’s gas cost was a result of the cost of gas for all customers and was not based on a customer-by-customer analysis.  Tr. 50.  Complainant stated that if his gas came directly from a well, then he wouldn’t be using any of the gas that the Company was purchasing elsewhere.  Tr. 56.  He did not believe that he should be subjected to the other attendant costs.  


Equitable witness Rafferty explained that gas was purchased from numerous interstate sources as well as from thousands of local wells such as Complainant’s.
  Mr. Rafferty testified that all purchases were aggregated and an average rate was developed.  He did not think it would be possible to break down all of those individual costs depending on which gas was used by which customer.  Tr. 64.  Therefore, it did not matter to Equitable whether Complainant’s gas came from his own well or from another source.  Tr. 65.    



Charging a different rate for Complainant would be a violation of the utility’s tariff, which had the force and effect of law.  Utilities are required to adhere to their tariffs:

§ 1303.  Adherence to tariffs


No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person, corporation, or municipal corporation a greater or less rate for any service rendered or to be rendered by such public utility than that specified in the tariffs of such public utility applicable thereto.  The rates specified in such tariffs shall be the lawful rates of such public utility until changed, as provided in this part.  Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.   

66 Pa. C.S. §1303.



The law requires Equitable to apply its tariffed rates to each customer, including Complainant.  As a practical matter, it would not have been particularly difficult for Equitable to determine actual purchased gas costs specific to Mr. Midla.  However, the statute does not require it to do so.  Instead, the Public Utility Code provides that customers are to be placed into classes and that members of the classes are to be charged the tariffed rates.  


The evidence supported a finding that Equitable applied its tariff to Complainant’s account correctly.  Equitable witness Gula testified that the rates applied to Complainant’s account were consistent with the residential service tariff.  Tr. 37.  In order for Complainant to prevail, he should have shown that the tariff was unlawful, unjust or unreasonable either on its face or as applied to him.  66 Pa. C.S. § 1309.  He did not do so.


Because Mr. Midla failed to prove that the utility’s tariff was unlawful, unjust, or unreasonable, I concluded that the tariff was applied properly.  Likewise, there was no proof that Equitable violated any Commission regulation or order.  As a result, the Complaint must be dismissed for failure to sustain the burden of proof.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this Complaint.  66 Pa. C.S. §701.
2.
The Complainant had the burden of showing that the named utility was responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This burden must be carried by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, the complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).   

3.
Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa. C.S. §704.  More proof is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).


4.
In order to be entitled to a remedy, the alleged offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. §701.  



5.
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  66 Pa. C.S. §1501.



6.
Every rate made, demanded or received by any public utility, or by any two or more public utilities jointly, shall be just and reasonable, and in conformity with regulations or orders of the commission.  66 Pa. C.S. §1301.  



7.
The rates specified in such tariffs shall be the lawful rates of such public utility until changed.  66 Pa. C.S. §1303.



8.
In order for Complainant to prove his case, he should have shown that the tariff was unlawful, unjust or unreasonable either on its face or as applied to him.  66 Pa. C.S. §1309.  
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Leslie P. Midla against Equitable Gas Company at Commission Docket No. C-20066385 is hereby dismissed.


2.
That the Secretary mark this case at Docket No. C-20066385 closed.

DATED:
December 12, 2006


_____________________________








Louis G. Cocheres








Administrative Law Judge
� Complainant did not specify an allegation of unreasonable service for Equitable’s inability to direct him to the correct department for information regarding his type of account but did testify that he called Equitable’s billing department in Pittsburgh, which referred him to the customer service department in North Carolina, which referred him to a department dealing with wells in West Virginia, which referred him to billing, which referred him to customer service, which referred him to wells, which informed him that they could not help him.  Tr. 10, FOF 4.  With “thousands of local wells like Complainant’s,” some of whom are owned by Company customers, there should be a reliable method available for these customers to contact the Company, such as a telephone number on the monthly contact sheets to discuss their accounts with a knowledgeable Company representative.    
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