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HISTORY OF THE PROCEEDINGS



On July 3, 2006, William Cavanaugh, Jr. (“Complainant”) filed a formal Complaint with the Pennsylvania Public Utility Commission (“Commission” or “PUC”) against PECO Energy Company (“PECO” or “Company” or “Respondent”) alleging that he was billed incorrectly for his electric service.  Specifically, Mr. Cavanaugh alleged that he did not live at 230 E. Haines St., Philadelphia, Pennsylvania at the period of time that PECO billed him for electric service at that address.  Mr. Cavanaugh requests that the electric service bills at issue be corrected.  


On August 1, 2006, PECO filed an Answer to the Complaint denying that the Complainant was charged incorrectly for his electric service.  PECO further explained that on April 25, 2005, the Company transferred a final bill balance of $715.98 for service in the Complainant’s name at 230 E. Haines Street, (“Haines”) 2nd Flr., Philadelphia, Pennsylvania for the period of April 2001 through July 2002 to Complainant’s account at 437 E. Woodlawn Street, Philadelphia, Pennsylvania (“Woodlawn”).  PECO’s records show Complainant initiated electric service at the 230 E. Haines St. address and requested discontinuance as of July 31, 2002 when Complainant requested electric service to be transferred to Woodlawn.  PECO also asserts that a Bureau of Consumer Services (“BCS”) decision was issued on June 12, 2006, which closed the Complainant’s informal complaint after applying a credit of $394.46 towards the Haines account to reflect the canceling of estimated charges after January 2002.  PECO requests that the formal Complaint be dismissed.


A Hearing Notice dated August 25, 2006, set the initial telephonic evidentiary hearing for Monday, October 2, 2006 and noted that Administrative Law Judge (“ALJ) Angela T. Jones was presiding.  On August 31, 2006, the ALJ issued a Prehearing Order which set forth the procedural requirements for the telephonic hearing.  In compliance with the Prehearing Order, on September 21, 2006, counsel for PECO provided exhibits proposed to be presented at the scheduled evidentiary hearing.   
The telephonic hearing was held as scheduled on October 2, 2006.  Complainant was telephoned and appeared representing himself.  PECO was represented by counsel, Mr. Michael S. Swerling, Esquire.  Complainant provided testimony but did not present any exhibits.  PECO presented one (1) witness, Mr. Anthony Costello, and six (6) exhibits:

(1) PECO Exhibit 1(a) which consisted of two pages regarding the account history at Woodlawn from April 2005 through June 2006;

(2) PECO Exhibit 1(b) which consisted of two pages regarding the account history at Woodlawn from August 2002 through April 2004;

(3) PECO Exhibit 1(c) which consisted of two pages regarding the account history at Haines 1st Floor, from April 2001 through August 2002; 

(4) PECO Exhibit 1(d) which consisted of two pages regarding the account history at Haines 2nd Floor, from April 2001 through August 2002;

(5) A correspondence from PECO to Complainant dated August 29, 2005 regarding the informal complaint; and

(6) The BCS decision dated June 12, 2006 regarding Complainant’s informal complaint.

The hearing generated a transcript of forty (40) pages.  The record was closed on October 23, 2006.  The matter is now ready for decision.
FINDINGS OF FACT

1. Complainant is William Cavanaugh, Jr., currently residing at 437 East Woodlawn Street, Philadelphia, Pennsylvania.  Tr. 6.
2. Complainant is disputing a PECO bill regarding 230 East Haines Street, 2nd Floor in Philadelphia, Pennsylvania 19119 (“230 2nd Flr.).  Tr. 6-7.
3. Complainant contends he never resided at 230 2nd Flr.  Tr. 7.
4. Complainant contends he lived at 230 East Haines Street, 3rd Floor in Philadelphia, Pennsylvania 19119.  Tr. 7.

5. At 230 East Haines Street, Philadelphia, Pennsylvania, there are three apartments; one on each floor.  Tr. 7.

6. Complainant contends he lived at 230 E. Haines St. 3rd Floor from June or July 1998 to December 1998 and then moved to Williamsport, Pennsylvania.  Tr. 8.

7. Complainant had electric service in his name while he lived at 230 E. Haines St. 3rd Flr.  Tr. 9-11.

8. Complainant’s father, Mr. William Cavanaugh, Sr. owns the building at 230 E. Haines St., Philadelphia, Pennsylvania.  Tr. 10 and 13-14.

9. The electric service Complainant received at 230 E. Haines St. 3rd Flr. was supplied by PECO.  Tr. 11.

10. Complainant requested the electric service be cut off after he left his residence at 230 E. Haines St. 3rd Flr. in December 1998.  Tr. 11-12.
11. The electric service at 437 E. Woodlawn, Philadelphia, Pennsylvania is in Complainant’s wife’s name.  Tr. 13.
12. Complainant stayed with a relative, his uncle, when he lived in Williamsport, Pennsylvania.  Tr. 14. 
13. Complainant believes he came back to Philadelphia in 2001.  Tr. 16.
14. Mr. Anthony Costello is a Regulatory Assessor employed by PECO which requires him to respond to informal and formal customer complaints filed with the Commission and to appear at formal hearings as a custodian of records.  Tr. 19-20.

15. PECO Exhibit 1-A is a two-page document for PECO account number 26173919569 at 437 E. Woodlawn St., Philadelphia, Pennsylvania (“437 E. Woodlawn”).

16. Mr. Costello contends the PECO Exhibit 1-A is the most recent account in Complainant’s name.  Tr. 23.

17. PECO Exhibit 1-A shows the account at 437 E. Woodlawn has been discontinued as of June 29, 2006 and the account has a final balance of $4,560.77.  Tr. 23 and PECO Exhibit 1-A.

18. PECO Exhibit 1-B is a two-page document for PECO account number 261739195244 at 437 E. Woodlawn for electric service from August 5, 2002 through February 9, 2004 with a final balance of $1,251.15.  Tr. 23 and PECO Exhibit 1-B.
19. PECO Exhibit 1-C is a two-page document for PECO account number 261735024844 at 230 E. Haines St., 1st Flr., Philadelphia, Pennsylvania, for electric service from April 2001 to August 2002 with a final balance of $1,219.06.  Tr. 23-24 and PECO Exhibit 1-C.

20.  PECO Exhibit 1-D is a one-page document for PECO account number 261735025668 at 230 E. Haines St., 2nd  Flr., Philadelphia, Pennsylvania, for electric service from April 2001 to August 2002 with a final balance of $715.98.  Tr. 24 and PECO Exhibit 1-D.

21. The balances from the last three accounts were transferred into the first account and incorporated into the final unpaid balance of $4,560.77 for the account at 437 E. Woodlawn, account number 261739195269.  Tr. 24 and PECO Exhibit 1-A.  

22. At all of these four (4) accounts, Complainant received residential electric service.  Tr. 24.

23. PECO never received any payment for electric service at the 230 E. Haines St. accounts associated with the 1st and 2nd floors.  Tr. 24-25.

24. As shown on PECO Exhibit 1-B the payments at the 437 E. Woodlawn, account number 261739195244 payments were received sporadically.  Tr. 25 and PECO Exhibit 1-B.

25. The account number changed at 437 E. Woodlawn because there was a break in the time period of service.  The first account (PECO Exhibit 1-B) was filed as of February 1994 and the second account (PECO Exhibit 1-A) was initiated in April 2005.  Tr. 25-26 and PECO Exhibits 1-A and 1-B.
26. Complainant contacted PECO on July 31, 2002 to discontinue service at 230 E. Haines St. 1st Flr. and 2nd Flr. And requested new service at E. Woodlawn St. at that time.  Tr. 27 and PECO Exhibit 2.  
27. Mr. Costello testified that PECO has no record of a request for discontinued service prior to July 31, 2002 for 230 E. Haines St. 1st and 2nd Flrs.  Tr. 27.

28. PECO has no record that the balances at 230 E. Haines St. 1st and 2nd Flrs. were transferred inappropriately.  Tr. 27.

29. The BCS informal complaint was resolved by a credit of $394.46 applied to the customers account to cancel estimated charges.  Tr. 28 and PECO Exhibit 3.

30. The BCS received no response from the Complainant to its ten-day letter so assumed the Complainant was satisfied with the resolution and closed the informal complaint.  Tr. 28 and PECO Exhibit 3.

31. At 437 E. Woodlawn St. account number 261739195269 was initiated by telephone by Complainant.  Tr. 29.

32. PECO requests that Complainant pay the full balance owed of $4,560.77 within a month as Complainant is not a current, active ratepayer.  Tr. 29.

33. PECO verifies the caller on the telephone by asking them to supply a social security number which they confirm.  If the caller provides the correct information, PECO accepts it as verification of the person on the telephone.  Tr. 32.

DISCUSSION



The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. §701.  
To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa. C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.



The issue in this formal Complaint is whether Complainant was responsible for payment of electric service accrued from April 2001 to August 2002 at 230 E. Haines Street, 1st and 2nd Floors, Philadelphia, Pennsylvania.  The Complainant did not dispute billing for electric service at 437 E. Woodlawn Street, Philadelphia, Pennsylvania.


The following exchange is very compelling for this proceeding:

Q. … Can you verify that you did not live at the apartment because you said you had moved; that you had never lived at East Woodlawn [sic] on the first and second floor?  Do you have any documentation with you now or that you can get ahold (sic) of that proves otherwise?

A.  That I lived somewhere else at the Haines Street address after December ’98?

Q.  Well, not just that, but that you didn’t live on the --- the service is not in your name.  Do you have any documentation to prove that service was not in your name at the first floor and second floor at 230 East Haines Street; a lease or, you know, something like that?  Anything like that?

A.  Well, I stayed on the third floor so I don’t see why the electric would be put in my name for the first or the second floor.

Q.  Okay.  Any tax records?  Anything like that you can get your hands on?

A.  No, but I like I told you earlier, I can get my hands on where I moved from Williamsport --- so they had to send everything to the address.

Q.  Do you have a lease for the Williamsport address?

A.  No.  I was staying with my uncle.  He lives in Williamsport.

*


*


*

Q.  . . . [W]hen you claimed that you left Philly and came back, what date do you claim that you came back to Philadelphia?

A.  It was 2001 when I cam back to Philly.

Tr. 15-16.

Complainant states that 230 Haines Street is a property of three stories that houses three rental units, one on each floor.  Complainant concedes that he lived at 230 Haines Street 3rd floor apartment for about six months, from July 1998 through December 1998.  Complainant states that he did not own 230 Haines Street; rather the property is owned by his father.  Complainant also states that he returned to Philadelphia from Williamsport, Pennsylvania in 2001.  

Complainant is never specific as to where he resided once he returned from Williamsport.  Additionally, the Complainant did not provide any documentation, a lease, a mortgage, a copy of a filed tax return for 2001 and 2002, to demonstrate whether he did not own or reside at 230 East Haines Street, 1st or 2nd floors at the time period in question.  Certainly, the fact that Complainant returned to Philadelphia in 2001 and lived there to the present and that he had lived in the 3rd floor apartment of 203 East Haines Street prior to leaving Philadelphia in 1998, reasonably affords him the opportunity to have lived or owned property at 230 East Haines Street, 1st and 2nd floors during April 2001 through August 2002.  Complainant did not rebut the plausible assertion.
Also compelling is the procedure of PECO as testified by Mr. Costello in opening an account by telephone.  The party that calls PECO to open an account for electric service is asked to supply their social security number.  PECO accesses a separate database to verify that the social security number matches the person identified on the telephone.  This procedure occurred regarding the 230 E. Haines St. 1st and 2nd floor accounts for electric service in April 2001 and the process used verified the caller in this case as William Cavanaugh.  Tr.  32.  This evidence substantiates the Company’s records to charge the electric service accrued during April 2001 through August 2002 to Complainant.  
In light of the totality of the evidence, I find the Complainant has not sustained his burden of proof.  Complainant insisted that only the 230 E. Haines St. 3rd floor service should have been in his name in 1998.  Unfortunately, this fact misses the mark.  Complainant needed to show evidence during the period of April 2001 through August 2002 that he neither: (1) owned 230 E. Haines St., as the landlord, nor (2) resided at 230 E. Haines St. 1st or 2nd floor and thus, was not responsible for payment of electric service used at the property.  Complainant failed to show any evidence of such claims.  Further, the Company demonstrated that accrual of electric service from April 2001 through August 2002 was reasonably attributed to Complainant.  
CONCLUSIONS OF LAW



1.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. §332(a).  


2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  


3.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa. C.S. §701.

4. Complainant has not sustained his burden of proof to show the bills accrued for electric service at 230 East Haines Street, 1st and 2nd floors, Philadelphia, Pennsylvania from April 2001 through August 2002 allocated in his name were in error.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by William Cavanaugh, Jr. against PECO Energy Company at Docket No. C-20066535 is hereby dismissed.

2. That the Secretary mark this docket closed.
Dated:
December 12, 2006



_______________________________







Angela T. Jones







Administrative Law Judge
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