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HISTORY OF THE PROCEEDING



On March 20, 2006, Frank Rasieleski (“Rasieleski” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PPL Electric Utilities Corporation (“PECO” or “Respondent”) alleging, among other things, the following:  that there are incorrect charges on his bill; that his bill for gate service averages $43.35 a month; that he has lived at this address for 15 years; that his bills were consistent until March 2005; that his bills started to increase without explanation; that his bill returned to normal in March 2006; that he was overcharged $993.04; and that the gate service account is limited to service to open and close his gate and for low voltage lights during the night.  The Complainant requested that the incorrect amount be removed.



On April 12, 2006, the Respondent, through its counsel, filed an Answer.  The Respondent admitted that the Complainant’s July 2005 bill was higher than the Complainant’s historical usage.  The Respondent averred that the Complainant informed it that his driveway was repaved in April 2005 and that the heat sensor in his driveway was cut by the paving contractor.  The Respondent stated that this led to increased usage.  The Respondent noted that the non-residential meter serves an electric gate and electric heat cables for the driveway.  The Respondent denied that there were incorrect charges on the Complainant’s bill.  Furthermore, the Respondent stated that the Complainant’s meter tested at 99.16% accuracy. 



A telephonic hearing was held in this matter on August 24, 2006, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  Michael E. May, Esquire, represented the Complainant, Frank Rasieleski, who testified in support of the complaint.
  Kimberly G. Krupka, Esquire, represented PPL Electric Utilities Corporation.  The Respondent presented three witnesses:  Ann Vaida, a customer contact representative for the Respondent; William Conrad Stosfregen, Jr., a customer contact representative for the Respondent; and Anthony Osmanski, a senior engineer and the Respondent’s technology manager for the automated meter reading system.  The Respondent’s witnesses sponsored five exhibits – PPL Exhibit 1-the account statement from September 2002 through July 2006; PPL Exhibit 2-the daily meter readings for the electric meter that services the Complainant’s gate from July 2005 through August 2006; PPL Exhibit 3-pictures of the gate, panel box and the Complainant’s property; PPL Exhibit 4-work order and Mr. Stosfregen’s notes; and PPL Exhibit 5-notes regarding contacts with the Complainant.  Two other potential witnesses, Theresa Albright and Steve Paul, did not testify (Tr. 5). 



The record in this case consists of a 102-page transcript and five exhibits.  The record closed September 15, 2006.

FINDINGS OF FACT



1.
The Complainant is Frank Rasieleski, 24 Tiffany Drive, Dunmore, PA 18505.



2.
The Respondent in this proceeding is PPL Electric Utilities Corporation.



3.
The Complainant has lived at the Tiffany Drive property for sixteen (16) years (Tr. 8).



4.
Currently, the Complainant and his fiancée live at the property (Tr. 20). 



5.
The Complainant has two electric accounts with the Respondent.  One is for his residence and the other account is for the meter that services the gates and lights at the bottom of the Complainant’s property (Tr. 8, 58; PPL Ex. 1).



6.
The Complainant is not contesting his bills for his residential account (Tr. 8, 58). 



7.
The Complainant’s property is five or more acres and the main house is 22,000 square feet.  The gymnasium is attached to the house and the guest home is attached to the gymnasium (Tr. 8, 20, 31, 57).



8.
There is a call box by the entrance gate to the Complainant’s property.  There are lights on both sides of the gate, on the side of and inside the call box and on the mailbox.  The panel box is near the gate and the meter key is inside the panel box (Tr. 14, 58; PPL Exhibit 3).



9.
There are three 5,000 watt electric heater cables in the driveway.  The heaters are under the macadam.  The electric heat mats under the driveway are designed to melt the snow in the winter.  The heat sensors control the electric heat mat (Tr. 11, 15, 35, 50; PPL Ex. 3). 



10.
There are three PVC conduits on the right side of the Complainant’s driveway.  The conduits control the lighting and the driveway heaters (Tr. 16, 60, 76; PPL Ex. 3). 



11.
In 2003, the Complainant’s bill ranged from a low of $16.00 in February to a high of $41.29 in December (Tr. 45; PPL Ex. 1).


12.
In 2004, the Complainant’s bill ranged from a low of $31.45 in May to a high of $93.24 in July (Tr. 45; PPL Ex. 1).



13.
In March 2005, the Padloski and Son Overhead Company repaired the Complainant’s driveway (Tr. 10; PPL Ex. 5, p.3).  


14.
The repairmen broke a sensor while they were repaving the driveway (Tr. 10, 11).



15.
The Complainant’s bills in May and June 2005 were higher than normal. The bill for July 2005 was $400.80 (Tr. 9, 10; PPL Ex. 1).  



16.
On July 8, 2005, the Complainant contacted the Respondent to complain about his high bills (Tr. 9, 30-32; PPL Ex. 5, p. 5). 



17.
On July 18, 2005, Ann Vaida, the Respondent’s customer contact representative, went to the Complainant’s property to investigate the high bill complaint (Tr. 10, 31; PPL Ex. 5, p. 4). 



18.
When Ms. Vaida looked at the panel box, she was not able to determine what each breaker serviced because some breakers were not labeled.  Therefore, she asked the Complainant to have the breaker switches labeled (Tr. 32; PPL Ex. 5, p. 4). 



19.
During Ms. Vaida’s visit the heat breakers were on (Tr. 31).



20.
Ms. Vaida tested the meter when she returned to the Complainant’s property on July 20, 2005.  The Complainant and his maintenance man, Jack Martin, were present when she tested the meter (Tr. 33, 34; PPL Ex. 5, p. 4).



21.
When Ms. Vaida tested the meter on July 20, 2005, the meter tested 99.16 percent accurate.  This is within the Commission’s guidelines (Tr. 34; PPL Ex. 5, p. 4).  


22.
The Complainant and Ms. Vaida noticed that the outlet on the outside of the panel box was on during her visit (Tr. 18, 35).



23.
On the following dates the Complainant’s daily kilowatt hour usage was as follows:  7/2/2005-171; 7/2/2005-89; 7/4/2005-25; 9/28/2005-383; 9/29/2005-27; 7/9/2006-103; 7/10/2006-155; 7/11/2006-155; 7/12/2006-154; 7/13/2006-154; 7/14/2006-154; 7/15/2006-153; 7/16/2006-154; 7/18/2006-306; 7/19/2006-152; 7/25/2006-918; 7/26/2006 through 8/9/2006 was 152 or 153; 8/10/2006-75; and 8/11/2006-5 (Tr. 45; PPL Ex. 2).


24.
On August 7, 2006, the Complainant’s fiancée called the Respondent to complain about the bill dated July 31, 2006 in the amount of $369.82 (Tr. 10, 56; PPL Ex. 5, p. 1). 



25.
In response to the August 7, 2006 complaint, William Stosfregen, Jr., customer contact representative for the Respondent, visited the Complainant’s property on August 11, August 16, and August 23, 2006 (Tr. 56, 57; PPL Ex. 4)


26.
Mr. Stosfregen tested the Complainant’s meter on August 11, 2006 (Tr. 60, 70; PPL Ex. 4).  



27.
When Mr. Stosfregen tested the meter on August 11, 2006, the meter tested 100.16 and 100.18 percent accurate.  This is within the Commission’s guidelines (Tr. 60; 70, PPL Ex. 4).  



28.
When Mr. Stosfregen opened the circuit breaker door, all of the breakers on the right side were in the off position except the top 15 amp, the double pole 15 amp (Tr. 71; PPL Ex. 3).



29.
Mr. Strosfregen made a rough sketch of the circuit breaker panel.  There are ten double pole breakers and six single pole breakers for a total of sixteen breakers.  Only three of the sixteen breakers were marked (Tr. 61, 62; PPL Ex. 4, p.2).



30.
Mr. Strosfregen gave the KW rating for each breaker.  The double pole 20 amp breaker on the top left has a 2.916 KW rating.  The three double pole 30 amp breakers on the left are rated 5.832 KW.  The two double pole 20 breakers on the left and the three double pole 20 breakers on the right are rated 3.888 KW.  The single pole 20 amp breakers are rated 1.944 KW.  It was noted that 1 KW equals 1,000 kilowatt hours (Tr. 62, 63; PPL Ex. 3, p. 2, PPL Ex. 4, p. 2). 



31.
The three double pole 30 amp breakers service the three heaters in the driveway.  Each heater has a 5 KW demand (Tr. 64-66).  



32.
The Complainant is capable of using more than 4,000 kilowatt hours in a thirty day period if all of the breakers are used (Tr. 63).


33.
Mr. Stosfregen examined the wires within the conduits on the driveway and noted that the conduits were broken (Tr. 60, 76; PPL Ex. 3).  



34.
Mr. Stosfregen determined that there is a 60 double amp breaker that services the pump house.  There was power to the pump house during his visit (Tr. 81; PPL Ex. 4). 



35.
Mr. Stosfregen found that the moisture control on the heat sensors was set at 5.  Therefore, the heaters in the driveway were set to come on when moisture control reached 5 (Tr. 88; PPL Ex. 4, p. 2). 



36.
The Complainant has not provided the Respondent with an explanation regarding each breaker.  The electrician from J& M Electric did not mark the individual circuit breakers as requested (Tr. 16, 21-23, 32, 62, 71). 



37.
On August 23, 2006, Mr. Stosfregen stopped by the property unannounced to check the meter reading (Tr. 56). 



38.
Anthony Osmanski is a senior engineer and is the technology manager for the Respondent’s automated meter reading system (Tr. 90). 


39.
The Complainant has an electromechanical meter (Tr. 91, 92).  



40.
Historically, electromechanical meters do not test accurately, malfunction and then test accurately again (Tr. 93). 


41.
At the time of the hearing, the Complainant’s bill was current (PPL Ex. 1).  

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  Various Pennsylvania courts have defined the term “substantial evidence” as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



In cases of alleged high billing, the Commission applies the Waldron rule, which provides that to establish a prima facie case of overbilling, a complainant, must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that complainant’s billing history shows no prior abnormalities.  Once the complainant makes out a prima facie case, the burden of proof then shifts to the utility however; the ultimate burden of persuasion always remains with the complainant.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).



The Commonwealth Court of Pennsylvania further refined the Waldron rule by holding:

 “[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. PUC, 786 A.2d 1217 (Pa. Commonwealth 2001).  



The traditional Waldron rule is not applicable in this case because the account is not residential and the Complainant is contesting a number of bills issued in 2005 and the July 2006 bill.  It is undisputed that he complained about the July 2005 bill in the amount of $400.80 (Tr. 9, 10, 30-35; PPL Ex. 1).  In addition, the Complainant is contesting the bills from May 2005 to January 2006 because they exceed his “normal” usage (Tr. 9, 10; PPL Ex. 1).  Furthermore, he is disputing the bill for July 31, 2006 in the amount of $369.82 (Tr. 10, 56; PPL Ex. 1).  



The Complainant testified that he has lived at the Tiffany Drive property for sixteen (16) years (Tr. 8).  Currently, the Complainant and his fiancée live at the property (Tr. 20). 



The Complainant has a meter for his residence and another meter for his gates, various lights near the gate and the lights at the bottom of the Complainant’s property (Tr. 8, 58; PPL Ex. 1).  There is no dispute about the bills for the Complainant’s residence (Tr. 58). 



The Complainant’s property is five or more acres and the main house is 22,000 square feet.  The gymnasium is attached to the house and the guest home is attached to the gymnasium (Tr. 8, 20, 31; 57).



The Complainant said that his May 2005 bill was higher than normal, then the bill jumped to $400.80 in July 2005 and it decreased in August 2005.  The amount of the bill continued to drop until it became normal again in March 2006.  Then he received a high bill in July 2006 without explanation (Tr. 9, 10).  



The Complainant and the Respondent’s two customer contact representatives described the Complainant’s property and electric facilities.  Mr. Strosfregen took pictures of the gate, call box, panel box and conduit in the driveway (Tr. 14, 58; PPL Ex. 3).


The Complainant testified that the driveway was repaired in March 2005.  He stated that the repairmen broke the low voltage motion sensor that opens the gate (Tr. 10, 11).  He said that the sensor was replaced the next day.  He denies that anything was broken on the heat mats under the driveway (Tr. 11).  He admitted that there are electric heat mats under the driveway that melt the snow in the winter with sensors.  The Complainant said he only used the sensors once or twice since the house was built in 1990 (Tr. 11).  He uses plow trucks and salt trucks to keep the driveway clean (Tr. 11). 



Ms. Vaida testified that when she contacted the paving company she was told that they cut into the heat cable (Tr. 40).  She was told that the electrician fixed it the next day (Tr. 41, 42).  She noted that the cables are not covered by blacktop; they are on the side of the driveway (Tr. 42).



The Complainant testified that the breakers for the gate and the lights around the gate are the only breakers that are on (Tr. 18).  No one has the key to the panel box but the Complainant and one maintenance man (Tr. 19). 



However, Ms. Vaida and Mr. Strosfregen found other breakers on during their visits (Tr. 31, 81; PPL Ex. 3, 4, 5).  Ms. Vaida found that the heat breakers were on (Tr. 31).



There are three 5,000 watt electric heater cables in the driveway.  Ms. Vaida and Mr. Strosfregen did not see the heaters because they are under the macadam (Tr. 35, 50).  There are temperature and moisture heat sensor controls for the electric heat mats (Tr. 15). 



It is undisputed that there are ten double pole breakers and six single pole breakers for a total of sixteen breakers.  Only three of the sixteen breakers were marked (Tr. 16, 32, 61, 62; PPL Ex. 4, p.2).  Although the Complainant’s electrician was scheduled to come to meet with the Respondent’s representative to mark the other breakers, he did not keep the appointments (Tr. 16, 21, 71, 72).  In July 2005, when Ms. Vaida looked at the panel box she was not able to determine what each breaker serviced (Tr. 32).  Therefore, she asked the Complainant to have the breaker switches labeled (Tr. 32; PPL Ex. 5, p. 4). After the electrician did not come to the Complainant’s property, Mr. Strosfregen turned the breakers on to try to determine what each breaker serviced (Tr. 81).  


Mr. Strosfregen determined that the 60 double amp breaker was for the pump house (Tr. 81).  There was power to the pump house during his visit (Tr. 81). 



It is undisputed that the Complainant’s average monthly bill prior to July 2005 was $35.00 (Tr. 45; PPL Ex. 1)   However, there were times when the bill was substantially higher.  For instance in July 2004, the Complainant’s bill was $93.24 (Tr. 45; PPL Ex. 1).



The Respondent initially sent Ms. Vaida to the property to investigate.  She returned to the Complainant’s property on July 20, 2005 and tested the meter (Tr. 33, 34).  The Complainant and his maintenance man, Jack Martin, were present when she tested the meter (Tr. 34; PPL Ex. 5, p. 4).  On July 20, 2005, the meter tested 99.16 percent accurate.  This is within the Commission’s guidelines (Tr. 34; PPL Ex. 5, p. 4).  



In addition to testing the meter, the Respondent provided the daily usage for the Complainant’s account from July 2005 through August 2006 (Tr. 32; PPL Ex. 2).  This shows that the daily average usage was below 10 kilowatt hours on most days.  However the record shows that the daily average usage exceeded 89 kilowatts a day several days in July 2005, one day in September 2005 and each day between July 9, 2006 and August 9, 2006 (PPL Ex. 2).


On August 7, 2006, the Complainant’s fiancée called the Respondent to complain about the bill dated July 31, 2006 in the amount of $369.82 (Tr. 56; PPL Ex. 5, p. 1). 



In response to the August 7, 2006 complaint, William Stosfregen, Jr., customer contact representative for the Respondent, visited the Complainant’s property on August 11, August 16, and August 23, 2006 (Tr. 56, 57; PPL Ex. 4).  


Mr. Stosfregen tested the Complainant’s meter on August 11, 2006 (Tr. 60, 70; PPL Ex. 4).  The meter tested 100.16 and 100.18 percent accurate, which is within the Commission’s guidelines (Tr. 60; PPL Ex. 4).  



During the hearing Ann Vaida testified about the account statement (Tr. 36, PPL Ex. 1).  It reflects the last four years of usage at the property (Tr. 37).  The highest bill in the last four years was on July 1, 2005 for 3,860 kilowatt hours and a demand of ten KW (Tr. 37).  The KW demand per heater was five (Tr. 37).  If the heaters ran 24 hours a day, seven days a week for 30 days in a billing cycle, the potential kilowatt hours for all three heaters would be 10,800 (Tr. 37, 38).   If one of the heaters was running for a month, the kilowatt hours for that month would be 3,600 (Tr. 38).  Ms. Vaida explained that every 1,000 watts is one KW.  If the three heaters were running continuously for a month, the kilowatt hour potential exceeds the amount that the Complainant was billed because the kilowatt hours would be 10,800 (Tr. 38, 39; PPL Ex. 1).  Based on his investigation, Mr. Strosfregen’s conclusions regarding the potential kilowatt hours was the same as Ms. Vaida’s (Tr. 66, 67; PPL Ex. 4).


The information from the account statement about Complainant’s usage and the amount of his bills is set forth in the following chart:

	
	2002 Kwhs
	2002
	2003

Kwhs
	2003
	2004

kwhs
	2004
	2005

Kwhs
	2005
	2006  Kwhs
	2006

	January
	
	
	305 E
	$41.43
	314A
	$42.75
	294
	46.86
	402
	$61.41

	February
	
	
	72A
	$16.00
	210
	$29.32
	
	
	
	

	March
	
	
	205A
	$30.75
	271
	$37.37
	543
	$40.29
	222
	$39.38

	March 30
	
	
	
	
	219
	$31.90
	
	
	197
	$36.32

	April
	
	
	191
	$29.20
	215
	$32.95
	254
	$41.64
	
	

	May
	
	
	220E
	$32.42
	229
	$33.00
	568
	$78.11
	193
	$35.83

	May 31
	
	
	
	
	
	
	
	
	165
	$32.38

	June
	
	
	367A
	$24.31
	
	
	696
	$92.99
	158
	$31.54

	June 30
	
	
	
	
	745
	$93.24
	
	
	
	

	July
	
	
	129A
	$22.34
	212
	$31.14
	3860
	$400.80
	3523
	$369.82

	August
	
	
	149A
	$24.54
	
	
	1212
	$156.48
	
	

	August 30
	
	
	
	
	505
	$68.07
	769
	$100.86
	
	

	September
	404A
	$25.65
	137A
	$23.22
	247
	$34.96
	844
	$107.29
	
	

	October
	292 E
	$45.99
	133A
	$22.78
	255
	$35.84
	891
	$111.30
	
	

	November
	249 E
	$35.28
	247A
	$35.41
	267
	$37.14
	857
	$108.39
	
	

	December
	260 E
	$36.47
	300A
	$41.29
	
	
	
	
	
	

	December 30
	
	
	
	
	309
	$43.47
	863
	$108.91
	
	


E-estimated bills, A-actual bills

(PPL Ex. 1)



The bills in September 2002 and June 2003 were adjusted because the Respondent obtained an actual reading after issuing estimated bills.  The Complainant is contesting the bills that are in bold (Tr. 9, 10).  All of the bills after January 2004 are based on actual readings (PPL Ex. 1).


The Respondent presented evidence to show that the Complainant had the potential to use the kilowatt hours for which he was billed.  The Respondent’s representatives tried to find out about the circuit breakers but the Complainant did not have information regarding each one and the Complainant’s electrician was not available.  Based on the information provided to the representatives, the estimated potential usage exceeded the usage on the Complainant’s highest bill.  The Respondent sent two different investigators to test the meter.  Each time the meter tested within the guidelines established by the Commission.  


The Respondent also provided the testimony of Anthony Osmanski, a senior engineer and the Respondent’s technology manager for the automated meter reading system (Tr. 90).  He testified that the Complainant has an electromechanical meter (Tr. 91, 92).  In addition, he stated that electromechanical meters do not test accurately, malfunction and then test accurately again (Tr. 93).


Mr. Mays asked that the entire testimony of Mr. Osmanski be stricken because he did not have personal knowledge of the Complainant’s meter (Tr. 95).  It is clear from the evidence in the record that Mr. Osmanski has information about the Respondent’s meters and is qualified to describe them and explain how they work.  Although he testified that he did not go to the property to view the Complainant’s meter, that does not mean that he is unfamiliar with the type of meter at the Complainant’s property.  Therefore, the request to strike the testimony is denied. 



The Complainant did not provide additional evidence to rebut the Respondent’s evidence.  The Complainant did not prove by a preponderance of the evidence that his metered usage exceeded his actual usage.  Thus, the Complainant failed to sustain his burden of proof.  Therefore, the bills are correct as rendered.  The Complainant has already paid the disputed bills. 



Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).

3.
Where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. PUC, 786 A.2d 1217 (Pa. Commonwealth 2001).
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Frank Rasieleski against the PPL Electric Utilities Corporation at Docket C-20066013 is dismissed.



2.
That the record in this case is marked closed.

Date:
December 13, 2006



___________________________________








Cynthia Williams Fordham








Administrative Law Judge

� 	When the presiding officer called the Complainant for the hearing on August 24, 2006, the Complainant requested that he be contacted at Mr. May’s office.  The presiding officer sent Mr. May a letter dated August 31, 2006, instructing him to file a notice of appearance.  To date, he has not responded.
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