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HISTORY OF THE PROCEEDING



On April 25, 2006, Keith Brookstein (“Brookstein” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following:  that he moved from the Dedaker Street address in July 1996; that he has rented two apartments and purchased two homes since July 1996; that he was married on August 1, 1998; and that his marriage should be proof that he does not live on Dedaker Street with Laurie Green.  The Complainant wants the Commission to realize that this is Laurie Green’s responsibility and debt.  The Complainant submitted the following:  a copy of a Master Deed for the 218 36th Street Condominium executed by the Complainant on June 15, 1999; a deed for 17 Jacqueline Place, Sewell, NJ, dated December 1, 1999; and a marriage certificate.



On May 17, 2006, the Respondent, through its counsel, filed an Answer.  The Respondent denied that the Complainant moved from 9721 Dedaker Street in July 1996.  The Respondent stated that its records do not indicate that the Complainant called the Respondent to state that he was vacating the service address.  The Respondent lacks knowledge of the Complainant’s accomplishments and the Complainant’s marriage.  The Respondent’s records indicate that the Complainant’s gas account was for the period from January 25, 1983 through June 28, 2004.  The Respondent averred that the Complainant’s current outstanding balance was $3,029.89.  The Respondent referred to a Bureau of Consumer Services decision, dated March 24, 2006, which held the Complainant responsible for the $2,949.66 balance. (This was the balance at the time of the Bureau of Consumer Services decision.)


The initial hearing in this matter was held on August 29, 2006, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  This was one of the call of the docket cases assigned for that morning.  The Complainant, Keith Brookstein, testified in support of the complaint and sponsored six exhibits: 
Complainant’s Exhibit 1-Amendment to Master Deed, executed June 15, 1999; Complainant’s Exhibit 2-Marriage Certificate for Keith Brookstein and Nancy Martin, dated August 1, 1998; Complainant’s Exhibit 3-Title Deed dated June 15, 1999; Complainant’s Exhibit 4-Title Deed dated December 1, 1999; Complainant’s Exhibit 5-HUD Uniform Settlement Statement; and Complainant’s Exhibit 6-Loan Statement dated 7/15/2006.  Laureto A. Farinas, Esquire, represented the Philadelphia Gas Works.  The Respondent presented one witness, Susan Kelly, a customer review officer for the Respondent, who sponsored three exhibits:  PGW Exhibit 1-History Request Report for account number 5111256699 for residential service to 9721 Dedaker Street from June 1997 to June 28, 2004; PGW Exhibit 2–Account Contacts as of August 28, 2006; and PGW Exhibit 3-Bureau of Consumer Services decision dated March 24, 2006. 


The record in this case consists of a 54-page transcript and 9 exhibits.  The record in this case closed on September 21, 2006.

FINDINGS OF FACT



1.
The Complainant is Keith Brookstein, 17 Jacqueline Place, Sewell, NJ 08080.



2.
The Respondent in this proceeding is Philadelphia Gas Works.



3.
The Complainant established a residential gas account at account number 5111256699, with the Respondent for the property at 9721 Dedaker Street on January 25, 1983 (Tr. 7, 28; PGW Ex. 1, 2, 3). 



4.
The Complainant and Laurie Green lived at the Dedaker Street property (Tr. 8).  


5.
When Ms. Green’s parents died, the property at 9721 Dedaker Street was left to Ms. Green and her sister Mallory Green.  The Complainant paid the sister for her half so that Laurie Green would own the entire property (Tr. 17, 20).



6.
The Complainant was never married to Laurie Green (Tr. 13).  



7.
The Complainant moved out of the Dedaker property in September 1994 (Tr. 6, 14).


8.
The Complainant tried to reconcile with Ms. Green in 1995.  He lived at the Dedaker property from September to November 1995 (Tr. 13, 15, 17). 


9.
When the Complainant left 9721 Dedaker Street in 1995, he left everything and did not return (Tr. 15, 17, 21-23).



10.
The Complainant never called the Respondent to have his name removed from the account (Tr. 8, 33, 50).


11.
The Complainant married Nancy Martin on August 1, 1998 (Tr. 6, 7, 10, C. Ex. 2).


12.
The Complainant has lived at various places since he moved from 9721 Dedaker Street.  He has lived in apartments and a condominium complex.  The Complainant and his wife purchased a home and moved to Brigantine, NJ in June 1999.  Subsequently, they purchased another home and moved to Sewell, NJ (Tr. 6, 10-14; C. Ex. 1, 3, 4, 5, 6).



13.
The payments on the gas account at 9721 Dedaker Street were sporadic (Tr. 30; PGW Ex. 1).


14.
On June 27, 2001, the Respondent was contacted by an unidentified male concerning a payment agreement.  He was told that half of the bill must be paid.  The male told the representative that the customer of record no longer lived there but the wife was still living at the property (Tr. 35, 36; PGW Ex. 2).


15.
The balance on the account reached $1,014.21 by July 2, 2001.  The $493.00 payment on July 5, 2001 was the only payment made on the account in 2001 (PGW Ex. 1).


16.
No payments were made on the account in 2002.  The balance was $1,812.42 on December 31, 2002 (PGW Ex. 1).  



17.
The Respondent charged a $10.00 collection fee on June 23, 2003.  The only payment in 2003 was a $480.00 payment on July 2, 2003.  The balance was $2,367.15 on December 31, 2003 (Tr. 30, 31; PGW Ex. 1).


18.
Between October 2003 and January 2004, the Respondent did not terminate the service for nonpayment because of the winter moratorium (Tr. 31). 



19.
The Respondent received payments in the amount of $250.00 on January 6, 2004 and $200.00 on March 25, 2004 (Tr. 31; PGW Ex. 1).  


20.
The service was terminated on June 28, 2004 and the balance was $2,685.00 (Tr. 29; PGW Ex. 1)



21.
On February 1, 2005, the Complainant called the Respondent regarding his account and denied that he was responsible for the bill (Tr. 33; PGW Ex. 2).



22.
In the Bureau of Consumer Services decision, dated March 24, 2006, the Commission stated that the Complainant was responsible for the balance of $2,949.66.  The Complainant was instructed to provide evidence to the Respondent to support his claim that he did not live at the property (Tr. 34; PGW Ex. 3). 



23.
The Respondent added late payment charges each month from June 2004 through January 2005.  In addition, late payment charges were added on March 31, 2006 and May 2, 2006 resulting in a balance of $3,029.89 (PGW Ex. 1).


24.
At the time of the hearing, the balance was $3,029.89 (Tr. 29; PGW Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  Various Pennsylvania courts have defined the term “substantial evidence” as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant testified that he lived at 9721 Dedaker Street with Laurie Green (Tr. 8).  He and Ms. Green were not married (Tr. 13).  The house was originally in her father’s name (Tr. 20).  She inherited half of the property when her father died.  The Complainant paid her sister for the other half so that Ms. Green would own the entire property.  He admitted that he did not contact the Respondent to take the service out of his name when he left the property (Tr. 8).  However, he assumed that Ms. Green would put it in her name since she owned the property (Tr. 20).  


The Complainant testified that he moved out of the Dedaker property in September 1994 (Tr. 6).  While he was trying to reconcile with Ms. Green, he lived at the Dedaker property from September to November 1995 (Tr.13).  The Complainant stated that he did leave Dedaker Street in 1995 instead of in 1996 as stated in the complaint (Tr. 14). 



The Complainant presented evidence to show that he married Nancy Martin in August 1998.  They have purchased two homes since that time.  They have lived at 17 Jacqueline Place in Sewell, New Jersey since 1999.



When Susan Kelly, a customer review officer for the Respondent, mentioned a June 27, 2001 contact from a male concerning the account, the Complainant denied making this call (Tr. 33, 35, 36, 43; PGW Ex. 2).  


The Respondent does not have records for the entire time the account was in the Complainant’s name but it is undisputed that the payments on the account were sporadic between 1997 and June 2004 (Tr. 30; PPL Ex. 1).


The Respondent stated that it did not turn the service off between October 2003 and January 2004 because of the winter moratorium.  The record shows that the balance continued to grow because one payment of $493.00 was made in 2001, no payments were made in 2002 and only one payment of $480.00 was made in 2003 (Tr. 30, 31; PGW Ex. 1).



The Complainant questioned why he was not contacted before the service was terminated in 2004 (Tr. 37, 38).  Ms. Kelly said that the Respondent only had the contact telephone number and the service address (Tr. 38-40).  The Complainant testified that he only contacted the Respondent after he was contacted because he did not know about the outstanding bill in his name (Tr. 38, 40, 41).  However, based on the exhibit containing the customer contacts, it is clear that the Complainant called the Respondent on February 1, 2005, about the account because he found out about the bill when he applied for refinancing (Tr. 33, 44, 50; PGW Ex. 2).



The Bureau of Consumer Services determined that the bills were correct as rendered and that the Complainant should produce documentation to support his position (Tr. 34; PGW Ex. 3).  


The Commission regulation concerning the customer’s responsibility to notify the utility company is found at 52 Pa. Code §56.16.  That section reads as follows:

§56.16. Transfer of accounts.

(a)  A ratepayer who is about to vacate premises supplied with utility service or who wishes to have service discontinued shall give at least 7 days notice to the utility and a nonratepayer occupant, specifying the date on which it is desired that service be discontinued. In the absence of a notice, the ratepayer shall be responsible for services rendered. 



The Complainant was unable to refute the evidence provided by the Respondent which showed that his name was the only name on the account since the account was established.  Based on the evidence in the record, payments were made and payment arrangements were established after 1996.  The Complainant has shown that he was not living at the property after 1998.  Nevertheless, the Complainant did not have to be an occupant to have service in his name.  


The Complainant has failed to sustain his burden of proving that he is not responsible for the bills for service to 9721 Dedaker Street.  Consequently, the complaint is dismissed and the Complainant is ordered to pay the final bill.



The record shows that the service was terminated in June 2004 and a final bill was issued.  It seems that the Complainant found out about this bill in February 2005 when he was trying to refinance.  Although the Complainant has failed to show that the bill for service should be dismissed, the late payment charges after June 2004 are not warranted.  The record shows that no more than two payments were made each year since 2001.  The Respondent did not terminate the account for nonpayment between 2001 and 2003.  Furthermore, late payment fees were assessed while the account was still active.  Consequently, the Respondent should remove the late payment charges assessed after the June 28, 2004 final bill.  


The Commission has held that when the Complainant is no longer a customer of the utility, a payment arrangement is not appropriate and the entire balance is due.  French v. West Penn Power Co., C-00970856 (entered April 16, 1998), Bollinger v. Duquesne Light Co. and The Peoples Natural Gas Co., Z-00377307 (entered April 29, 1998).  The Complainant is instructed to pay the final bill in the amount of $2,685.00 within sixty days of the final Order in this matter.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
A ratepayer who is about to leave premises supplied with utility service or who wishes to have service discontinued shall give at least seven days notice to the utility and a nonratepayer occupant, specifying the date on which it is desired that service be discontinued.  If the notice is not given, the ratepayer shall be responsible for services rendered. 52 Pa. Code §56.16.


4.
When the Complainant is no longer a customer of the utility, a payment arrangement is not appropriate and the entire balance is due.  French v. West Penn Power Co., C‑00970856 (entered April 16, 1998), Bollinger v. Duquesne Light Co. and The Peoples Natural Gas Co., Z-00377307 (entered April 29, 1998).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Keith Brookstein against the Philadelphia Gas Works at Docket F-01843139 is dismissed. 


2.
That the Complainant is responsible for paying the final bill in the amount of $2,685.00 within sixty (60) days of the Commission’s final Order in this proceeding.



3.
That the record in this case is marked closed.

Date:
December 14, 2006



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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