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:
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:     
INITIAL DECISION

Before

Fred R. Nene        

Administrative Law Judge

history of the proceeding
In a formal complaint filed on October 5, 2006, Edward L. Carson, (“Complainant”) requested the Commission’s assistance in establishing affordable payment arrangements with National Fuel Gas Distribution Corporation (“Respondent” or “NFG”).  

NFG answered the complaint on November 3, 2006.  
By hearing notice dated November 7, 2006 the Commission assigned the matter to the undersigned presiding officer and scheduled a telephonic hearing to be held at 11:00 a.m. on December 19, 2006 pursuant to 52 Pa. Code §56.174. 
At the scheduled time I telephoned the Complainant at the number listed on the hearing notice and on the complaint form.  The individual answering the call stated that Mr. Carson was not present, and did not live there.  No information concerning Mr. Carson’s whereabouts was available.  
The Respondent was present for the hearing represented by Lee E. Hartz, Esq. Mr. Hartz made a motion to dismiss the complaint for the Complainant’s failure to appear and prosecute the matter.  This decision confirms my oral granting of that motion.
The record, consisting of a tape recording of the proceeding, was closed immediately following the hearing.  There were no exhibits entered and no briefs were filed.
findings of fact

1. The Complainant filed a formal complaint against NFG on October 5, 2006.  
2. NFG filed an answer on November 3, 2006. 

3.
On November 7, 2006, the Commission sent a notice to the parties scheduling a hearing on this matter to be held at 11:00 a.m. on December 19, 2006.

4.
On November 8, 2006, I mailed a prehearing order to the parties which, among other things, reminded the parties of the date and time of the scheduled hearing and the manner in which I would contact the parties. 
5.
Neither the hearing notice nor my prehearing order, which were addressed to Mr. Carson at the address provided by him, were returned as undeliverable.

6. The Complainant failed to appear for the scheduled hearing.

7.
The Complainant’s gas utility service was terminated on October 16, 2006 at his request.

DISCUSSION
The Commission satisfied the requirement of affording Mr. Carson with administrative due process by providing timely notice of the hearing on his complaint and the opportunity to be heard.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).

Because the notice and the prehearing order were sent to Mr. Carson in the ordinary course of business, and because neither mailing was returned as undeliverable, it is presumed that he received the documents and knew the time and place of the scheduled hearing.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).  Mr. Carson did not make himself available for the scheduled hearing.  He had ample opportunity to appear and be heard in this proceeding.  His due process rights have been fully protected.  

Mr. Carson has waived his opportunity to participate in the hearing provided for him and cannot reopen thereafter any matter raised in the instant complaint.  The Public Utility Code, 66 Pa. C.S.A. §332(a), places the burden of proof upon the proponent of any request for relief.  By failing to appear and present any evidence in support of his complaint, Mr. Carson failed to meet his burden and his complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995). 

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and the parties to this proceeding.  

2.
The due process rights of Mr. Carson have been fully protected in this proceeding.



3.
By failing to appear and be heard on this complaint, Mr. Carson has failed to meet his burden of proving that he is entitled to the relief he seeks from the Commission.
order

THEREFORE,
IT IS ORDERED:
That the complaint of Edward L. Carson v. National Fuel Gas Distribution Corporation at Docket No. C-20066936 is dismissed with prejudice for failure to prosecute. 
Date:  December 21, 2006





________________________








Fred R. Nene










Administrative Law Judge
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