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history of the proceeding



In a formal complaint filed on March 28, 2006 Daryl C. Lyle, (“Complainant”) alleged that Pennsylvania Electric Company (“Respondent” or “Penelec”) entered onto his property without his permission and by doing so endangered his livestock.



On April 24, 2006 the Respondent filed an answer denying the allegations.  Along with the answer the company filed new matter in which it claimed to have a valid easement on Mr. Lyle’s property and that entry onto the property was justified, necessary and completed in an appropriate manner.



By Interim Order dated April 26, 2006, Chief Administrative Law Judge Veronica A. Smith referred the matter to the Commission’s mediation process and directed the parties to attempt to resolve the dispute between themselves.



On September 5, 2006 the Mediator, Bruce Bigelow reported that the mediation process did not result in a resolution.  The Commission then scheduled a hearing on the matter and assigned the case to the undersigned presiding officer.



A telephonic hearing was held on October 16, 2006.  Mr. Lyle appeared without counsel and Penelec was represented by Matthew A. Totino, Esq.  The record in this case consists of a 77-page transcript of the hearing, and four exhibits which were introduced by the Respondent.  The record closed on November 14, 2006 when the transcript was submitted to the Commission.



For the reasons stated in the discussion following the findings of fact I am dismissing Mr. Lyle’s complaint because he failed to meet his burden of proof.

FINDINGS OF FACT
1. Daryl C. Lyle resides at RD 2, Box 628, Holidaysburg, PA  16648 (Blair County).


2. On July 14, 2005 Mr. Lyle came up his driveway and noticed two men in his field around the only utility pole on his pasture property.  He identified the pole as “AH-34” and said the pole was about 200 yards away.  (Tr. 5)

3. At the same time, off to the north, by about 25 feet, Mr. Lyle saw his livestock were formed in a circle.

4. Mr. Lyle went to see what was going on.  He saw the two men were digging a hole around the pole.  He also noticed a five-gallon bucket with no lid on it unattended and in the immediate area of his cows and horses.  (He maintained 10 animals (cows and horses) in a 10-acre area fenced off for pasture.)  (Tr. 5; 13)

5. Out of concern for his livestock which included pregnant cows, calves, and miniature horses, Mr. Lyle told the men to gather “their trash up” and get off of his property.  (Tr. 6)

6. Mr. Lyle claims that the Respondent has a 25-foot right-of-way (ROW) across the top of his property and he has never denied the company access.  He was angry because they “trespassed down through [his] property”.

7. Mr. Lyle said that these men had left a gate open and that his cows could have gone out on Route 22 and been killed or caused someone else to be killed on the highway.  (Tr. 6)

8. Mr. Lyle said that a Mr. Linus Smith, not one of the two men described above, comes over from the fire hall parking lot and identifies himself as an employee of Penelec.  Mr. Smith informs Mr. Lyle that the men are applying a wood preservative to the utility poles.
9. From his own inspection of a tag affixed to the pole in question Mr. Lyle testified that the material applied on the day in question is a pesticide/herbicide with an EPA registration number identified as “methylisothiocyanate”.  (Tr. 8-9)
10. Mr. Lyle testified that a metal tag indicates an acute hazard warning label, described by the EPA as a “bad actor product.”  (Tr. 9-11)

11. Mr. Lyle said that the men had been applying the material were wearing rubber gloves.  (Tr. 10)

12. Mr. Lyle believes that the material used by Penelec is “deadly”, “highly toxic”, and “absorbed through the skin”.  (Tr. 10)

13. Mr. Lyle’s complaint is that Penelec has exposed his livestock to a hazardous chemical by applying it to the pole in his pasture and by leaving an open bucket of the material in a place where his livestock had access.  (Tr. 1-12)

14. Only one utility pole is located within the 10-acre pasture area which is the subject of this complaint.  (Tr. 13-14)
15. On cross-examination Mr. Lyle stated that he never saw his livestock within 25 feet of the utility pole while the Penelec men were working on it.  (Tr. 14)

16. Mr. Lyle stated that none of his animals escaped through the unlatched gate and none of them became sick as a result of the events.  (Tr. 15)

17. Linus Smith, a witness for Penelec, testified that he is in charge of the company’s easements, transmission maintenance and line contracting management.  (Tr. 17)

18. Mr. Smith testified that the line in question is a 46 kV subtransmission line.  The one pole in the Lyle pasture is identified as pole “AH 34”.  (Tr. 17-18; Resp. Ex. No. 1)

19. Penelec has an easement over the Lyle property dated in February 1967 and on file in the Blair County Recorder’s office.  (Tr. 22, Resp. Ex. Nos. 2 and 3)

20. Penelec’s easement allows the company a 50-foot wide right-of-way and does not require the company to provide the property owner with advance notice of entry on the property.  (Tr. 20-21; Resp. Ex. Nos. 2 and 3)

21. The easement authorizes Penelec to clear anything within the right-of-way and to enter the property at any location for easement purposes.  (Tr. 20-21; Resp. Ex. Nos. 2 and 3)
22. Mr. Smith testified that the company’s policy is to try to give notice to property owners of the intention to enter onto their easements but that it is not always possible to do so.  (Tr. 22-24)

23. Mike Caldwell, an electrical engineer employed by Penelec, testified that company records indicate that four poles on Mr. Lyle’s property (AH 34 through 37) were inspected but not treated in July 2005 because of the customer’s refusal.
24. Mr. Caldwell spoke with Mr. Lyle on July 15, 2005, the day following the incident concerned in this hearing.  (Tr. 35)
25. Mr. Caldwell’s purpose was to respond to Mr. Lyle’s complaint and to let him know that the company’s subcontractor, a company named “Osmose” would be contacting him to discuss the chemicals used on the job.  (Tr. 34-36)

26. Bill Rusnak, a field supervisor for Osmose, Inc. explained how his company inspects and treats utility poles for Penelec.  (Tr. 42-57)

27. A hole is dug about 18 inches deep all around the pole, a treatment is applied with a brush from below the ground line down to the depth of the hole; then the pole is wrapped with two different wraps to protect livestock from getting to the material.  (Tr. 43-44)

28. The treatment used in this process is copper naphthenate, a wood preservative.  (Tr. 45-46)

29. Mr. Rusnak testified that poles AH 34, 35, 36, and 37 were inspected but not treated because Mr. Lyle asked the men to leave the site.  (Tr. 48; 50)

30. Mr. Rusnak testified that Osmose employees are trained on how to use the various treatments used in maintaining utility poles.  They receive initial training and periodic safety training sessions during their employment.  He said that foremen have an 8 to 10 week training program before being given that position.  (Tr. 54-55)

31. Mr. Rusnak was not present on Mr. Lyle’s property on the day in question.  (Tr. 45-51)

DISCUSSION

Section 701 of the Public Utility Code (Code), 66 Pa. C.S. §701, provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.



Section 1501 of the Code provides that “every public utility shall furnish and maintain adequate, efficient, safe and reasonable facilities and shall make all such repairs, changes…and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public…”  (66 Pa. C.S. §1501)



In alleging that Penelec provided unreasonable and/or unsafe service by allowing a harmful treatment product available to be consumed by his livestock and by failing to secure a gate that corralled these farm animals, the burden of proof lies with the Complainant.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  For example, if one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of the road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).
In my opinion the record in this case supports a conclusion that, while Penelec’s subcontractor may have caused the potential for unreasonable and unsafe conduct in this case, there is insufficient evidence to conclude that an actual unsafe or unreasonable situation resulted from Osmose, Inc.’s conduct during its attempt to maintain Penelec’s property in Mr. Lyle’s pasture on the date in question.  The container of methylisothiocyanate may have been left open in the field but there is no convincing evidence that it was unattended by the Osmose crew or that the animals were near enough or even interested in ingesting the product.  Likewise the corral gate might not have been latched properly, but there is no evidence that it was not closed or that any farm animal actually left the enclosure.

In my opinion, Mr. Lyle was upset with the Respondent’s failure to provide advance notice of its intention to enter his property to perform the described maintenance.  The record indicates that the Respondent has no duty to do so but in practice attempts to provide such notice.  I also feel that Mr. Lyle’s action in bringing his allegations before the Commission will result in a more attentive attitude by the Respondent and its subcontractor to the potential harm that certain products may cause to both farm and domestic animals should they come in contact with harmful chemical products.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and the subject matter of this dispute.

2. As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.

3. The Complainant has failed to meet the burden of proving that the Respondent’s conduct in this matter violated its duty to provide reasonable and safe utility service.

ORDER



THEREFORE,



IT IS ORDERED:



That the complaint of Daryl C. Lyle v. Pennsylvania Electric Company at Docket No. C-20066051 is dismissed.

Date:
December 29, 2006





________________________










Fred R. Nene









Administrative Law Judge
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