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HISTORY OF THE PROCEEDING


Mr. David A. Lowry filed his present complaint on March 29, 2006, that stated that Respondent Duquesne Light Company improperly placed poles and lines on his property in such a manner as to cause distress, impair the use and enjoyment of the property and to reduce the value of the property.  Mr. Lowry asked that Duquesne be directed by the Commission to either place all utility facilities underground or that the facilities be relocated into utility rights-of-way as he directs and agrees.


The initial hearing was scheduled for August 8, 2006, but was rescheduled and held in Pittsburgh on Wednesday, September 20, 2006.  Mr. Lowry appeared and represented himself.  Duquesne was represented by Attorney Regina Sestak.  The resulting record consists of a 77-page transcript of the discussion and testimony, one Complainant statement, four Complainant exhibits, and five Duquesne exhibits.  The record closed on October 20, 2006.


Mr. Lowry filed a memorandum on the issue of “Prescriptive Easement”.  Counsel for Duquesne has filed a reply.  Mr. Lowry filed a response.
FINDINGS OF FACT
1.
Complainant David A. Lowry resides at 710 Riverside Drive, Oakmont, PA 15139, where he receives electric utility service from the Respondent Duquesne Light Company.  Tr. 5, 22-23.

2.
Mr. Lowry testified that he learned about work to be done by Duquesne on a distribution line that crosses his property from a third party.  His numerous attempts to talk to Duquesne representatives about the project were rebuffed.  Tr. 5-7; Complainant Statement 1.

3.
Despite his efforts to discuss the matter with Duquesne, and attempts by Mr. Lowry and his wife to stop the work, Duquesne employees installed a new pole, transferred the conductors from the old pole, and removed a portion of the old pole.  Tr. 5-11; Complainant St. 1.

4.
Mr. Lowry contended that his deed provides for a utility easement and that Duquesne should be bound by the terms of the easement.  Tr. 5-11; Complainant St. 1.


5.
In an attachment to his formal complaint, on a sheet labeled prior utility contact, Mr. Lowry listed his attempts to discuss the right-of-way across his property with Duquesne.  His first request for a meeting was in 2002 when a notice was left at his door that Duquesne intended to trim trees on his property.  The second time was in 2005 when Mr. Lowry called and talked to a Mr. Bruce Woods regarding tree trimming and having a meeting regarding the right-of-way.  He was contacted to arrange a meeting with an individual he identified as “Tom”.  The meeting was postponed, and then “Tom” left a message that he would not be meeting with Mr. Lowry.  Complainant St. 1.

6.
On January 29, 2006, Mr. Lowry posted a notice on the existing pole on his property to the effect that Duquesne would be trespassing if it entered his property and that no work should be done without a “valid license agreement”.  Complainant St. 1.

7.
Also on January 30, 2006, Mr. Lowry mailed a certified letter to Duquesne’s right-of-way department to the effect that Duquesne had no authority to enter his property or to do any work on his property.  Complainant St. 1; Exhibit 1.

8.
Also on January 30, 2006, Mr. Lowry filed an informal complaint with this Commission that was assigned number 2029532.  Complainant St. 1.

9.
The informal complaint filed with the Bureau of Consumer Services at its number 2029532 by Mr. Lowry was closed by letter on April 10, 2006, that stated that the work being done on his property was an upgrade to facilities that have been located on and across his property prior to his purchase, that Duquesne had a right to perform the work and that he could pursue his claim in his formal complaint that he had already filed.  Complainant St. 1; Bureau of Consumer Services website.

10.
On January 31, 2006, a Mr. Mike Flynn left a message for Mr. Lowry to call him. When Mr. Lowry did call on February 1, 2006, he was connected with Mr. Regis Urban.  Mr. Lowry told Mr. Urban that he did not want another pole placed in the same location as the present pole, and that he did not want lines crossing his property to go to other properties.  Complainant St. 1.

11.
On February 3, 2006, a new pole was placed on Complainant’s property.  Complainant St. 1; Tr. 20-24; Complainant Exhibit 4 (A-R).

12.
Complainant and his wife talked with Duquesne personnel, or tried to, at several times after February 3rd, but all of the Duquesne facilities were replaced and the work completed on March 15, 2006.  Complainant St. 1.

13.
Mr. Lowry is a registered professional architect in Pennsylvania.  Tr. 24.

14.
Mr. Lowry sponsored a copy of a survey of his property.  Included on the survey is an easement that Mr. Lowry contends should have been used by Duquesne for its pole line.  Tr. 14-15; Complainant Exhibit 2.

15.
Mr. Lowry sponsored a drawing that he prepared that shows the location of his property and adjoining property parcels, the Duquesne pole line and the 25 foot easement.  Tr. 15-19; Complainant Exhibit 3.

16.
Mr. Lowry sponsored a series of photographs that he took that present different views of his property and Duquesne’s facilities that cross his property.  Tr. 19-24, 73-75; Complainant Exhibit 4 (A-R).

17.
Mr. Lowry explained that Duquesne’s line crosses his property and provides service to a public park.  Tr. 19-24.

18.
On my questioning, Mr. Lowry stated that the public park was in its present location when he and his wife purchased the property.  Tr. 23.

19.
Mr. Lowry and his wife purchased the property in question in 2000.  Tr. 25; Respondent Exhibit 1.

20.
Mr. Wilmer Hoover, system planning engineer for Duquesne, testified that he is a licensed professional engineer in Pennsylvania.  Over the past two years he has been assigned to the infrastructure advisement team charged with supervising the design of the rehabilitation of Duquesne’s distribution system.  Tr. 26-27.

21.
Mr. Hoover defined rehabilitation as consisting of replacement of poles, wires, transformers, insulators, cross-arms and other sundry pieces that make up an electrical distribution system to restore the system to its designed voltage capacity or to a higher capacity.  Tr. 27-28.

22.
Mr. Hoover sponsored a copy of a pole map for the area in question.  The map indicates the location of each pole, the pole’s ownership, and its number if it is a Duquesne pole.  The pole on Mr. Lowry’s property is identified on the map as pole number 33194.  Tr. 28-29; Respondent Exhibit 2.

23.
Mr. Hoover testified that the original pole map was drawn and prepared sometime prior to 1959 when the present document was reproduced from it.  Tr. 29-30.

24.
Mr. Hoover sponsored a drawing prepared in 1966 depicting the relocation of a pole at a customer’s request.  Included in the detail on the drawing is pole number 33194.  To the right of pole number 33194 is found a depiction of a pole numbered 33195.  Tr. 30-31.

25.
Mr. Hoover sponsored a drawing of what he characterized as a typical Duquesne drawing of a design for providing increased service to a location on the opposite side of Pennsylvania Avenue from Mr. Lowry’s property.  The drawing indicates that service was provided in the direction of Mr. Lowry’s property at the time the drawing was prepared in 1947.  Tr. 31-33; Duquesne Exhibit 4.

26.
Mr. Hoover sponsored a drawing prepared in September 2005 showing the work to be performed on the circuit that crosses Mr. Lowry’s property.  On this drawing the pole on Mr. Lowry’s property is identified as item 35.  The notations on the drawing indicate that a 40 foot pole is to be replaced with a 45 foot pole.  The pole to be replaced is identified as number 33194.  Tr. 33-34; Duquesne Exhibit 5.

27.
Mr. Hoover testified that typically Duquesne does not have direct involvement with a property owner where it is replacing an existing pole.  Tr. 35.

28.
Mr. Hoover testified that both the old and the new facilities extend beyond Mr. Lowry’s property to service other customers.  Tr. 35-36; Duquesne Exhibit 5.

29.
Mr. Hoover testified that Duquesne numbers its poles sequentially as they are installed.  He testified that poles that were replaced, in addition to item number 35, pole number 33194, were items 36, pole number 33195, and 37, pole number 33196.  He testified that based on the numbers he would assume all were installed at about the same time, and that, based on his investigation, the time would have been prior to 1947.  Tr. 36-38.

30.
On cross-examination Mr. Hoover testified that the drawings he sponsored do not purport to depict property lines or the locations of easements.  Tr. 38-44.

31.
On redirect Mr. Hoover testified that the poles depicted on Duquesne Exhibit 4 were installed at the same approximate time as the pole on Mr. Lowry’s property.  Tr. 43-44.

32.
Mr. Regis Urban, construction supervisor for Duquesne, testified that he learned that a note had been placed on a pole to contact Mr. Lowry before proceeding.  He attempted to do so unsuccessfully, and he was unable to stop the construction crew from placing the new pole before he had an opportunity to talk to Mr. Lowry.  Tr. 45-48.

33.
Mr. Urban testified that the new pole was placed about 4 feet from the old pole because the old pole was covered by ivy and appeared to have a flower garden around its base.  Tr. 48.

34.
Mr. Urban testified that he did talk with Mr. Lowry after the fact.  Tr. 48.

35.
Mr. Urban testified that if he is notified of a dispute, he investigates the matter.  He talked to a Mr. Bayne, a Duquesne right-of-way agent, who stated that he could not locate a right-of-way agreement.  Tr. 49.

36.
Mr. Urban disputed Mr. Lowry’s testimony that Mr. Lowry had faxed a site plan to him.  Mr. Urban testified that he received the site plan by mail postmarked February 4, 2006.  He also testified that he never met with Mr. Lowry or agreed to meet him at the site.  Tr. 49-50.

37.
On cross-examination Mr. Urban testified that he turned over the plot plan that Mr. Lowry sent him to the right-of-way department.  He stated that in performing his job, he is concerned with the construction print and whether he has authorization from the municipality to set the poles.  As construction foreman he does not get involved in right-of-way issues.  Tr. 51.

38.
On cross-examination Mr. Urban testified that he has to take into account matters associated with construction of the facilities and of the facilities of other utilities that may be attached to Duquesne’s poles.  He reiterated that he does not have the time or responsibility to review and discuss property lines and easements.  Tr. 52-56.

39.
Ms. Joann Noble, assistant general counsel for Duquesne, testified that she is admitted to the practice of law in Pennsylvania.  Ms. Noble stated her area of expertise is in right-of-way law.  When a property owner such as Mr. Lowry contacts Duquesne regarding a right-of-way, Ms. Noble attempts to discuss the matter with the property owner.  In the present instance Ms. Noble testified that she suffered a ruptured appendix about the time she would have contacted Mr. Lowry, and ended up spending two weeks in a hospital.  Tr. 58-61.

40.
Ms. Noble testified that she did discuss the matter with a Mr. Tom Bayne from the right-of-way department, and concluded that Duquesne was within its rights to go ahead with the pole installation.  Tr. 61-62.

41.
Ms. Noble testified that a utility can obtain a right-of-way three ways.  One is by agreement with a property owner, the second is by a condemnation proceeding and the third is an easement by prescription.  Tr. 62.

42.
Ms. Noble testified that an easement by prescription is acquired in Pennsylvania by the open and notorious use of a property for a period of 21 years or more.  She stated that courts have ruled that when a person purchases a piece of property with a utility pole located on it, the purchaser is on notice that the utility is asserting that it has an easement across that property for its pole and associated facilities.  Tr. 62-63.

43.
Ms. Noble testified that she reviewed the deed to Mr. Lowry and his wife.  She stated that the deed does not affect Duquesne’s easement because Duquesne was not a party to the agreement.  She pointed out the deed refers to an easement for access to other property owners, and that if Duquesne placed its line in that easement, it would interfere with the access of the other property owners.  She also noted that the deed is dated December 22, 2000.  She reiterated that when you purchase property with a pole and line across it, you are on notice of an easement and that the property is burdened with the easement. Tr. 64-65.




DISCUSSION


As the party seeking the intervention of this Commission, Mr. Lowry has the burden of proving that Duquesne has in some fashion violated the provisions of the Public Utility Code or this Commission’s regulations.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  To establish a sufficient case and satisfy the burden of proof, Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa. C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).


All of that being said, the complaint here is that Mr. Lowry does not like the location of Duquesne’s pole on his property, and does not like the route that the pole line takes across his property.  Mr. Lowry does not, and can not, dispute that the pole line was present when he and his wife purchased the property in 2000.  What he asserts is the right to determine where and if a replacement pole should be located.  Clearly he would prefer all of Duquesne’s facilities be underground.  If not underground, then off his property.

The Commission considered the issue of whether the Commission may address easement and right-of-way disputes in In Re: Lou Amati/Amati Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00945842 (October 25, 1996), and concluded that the Commission had no jurisdiction over substantive determinations of property rights and easements.  

In a subsequent decision, Messina v. Bell Atlantic-Pennsylvania, Inc., 1998 Pa. PUC LEXIS 190, C-00968225 (September 23, 1998), the Commission acknowledged its ruling in Amati, but reached a different conclusion based on distinguishing facts.  In Messina, it noted that the controversy centered on whether a right-of-way agreement existed, in contrast to the scenario in Amati where a valid easement or right of-way was demonstrated but the scope of its use was challenged.  



In Messina, this Commission concluded that whether a utility has an executed and recorded right-of-way is a factual determination that is incident to the Commission’s jurisdiction. The Commission found that in the absence of proof of such an agreement, a utility could only place its facilities over private property through the exercise of the power of eminent domain, an exercise requiring prior Commission approval.  The Commission, in Messina, made the factual determination that the documentary evidence did not establish the existence of any instrument granting a right-of-way across the complainant’s property.  Based on that factual determination, the Commission ordered the utility to remove its facilities from the complainant’s property.  



In Amati, the Commission was unable to exercise jurisdiction because the issue to be determined was the scope of the use of an existing right-of-way.  Here, as in Messina, the issue is whether the facts establish the existence of a right-of-way.  As was the case in Messina, the utility here was unable to produce any instrument purporting to show an express grant of authority for a right-of-way across the Complainant’s property.


As a creature of the legislature, this Commission only has those duties, powers, responsibilities and jurisdiction specifically granted to it.  Rogoff v. The Buncher Company, 395 Pa. 477, 151 A.2d 162 (1985).  The Pennsylvania Supreme Court has held that this Commission does not have the jurisdiction to determine the scope and validity of an easement.  Fairview Water Company v. Pa. P.U.C., 157 Pa. 384, 502 A.2d 162 (1985).  As a result, the Commission has concluded in a prior case that it is without jurisdiction to determine the scope and validity of a prescriptive easement.  Nigro v. PPL Electric Utilities Corporation, C-00003242, Order entered 10/26/2004.
  

Should either Mr. Lowry or Duquesne wish to prove, or disprove, the existence of an easement by prescription, it must do so in the Allegheny County Court of Common Pleas.  Should Mr. Lowry succeed, he could then seek an order of ejectment directing Duquesne to remove its facilities from his property.

Assuming that Duquesne does have a prescriptive easement across Mr. Lowry’s property, it clearly has the right to enter on the property to maintain or repair its facilities.  See Motto v. West Penn Power Company, C-00956658, 1995 Pa. PUC LEXIS 147 (12/8/1995). Again assuming that Duquesne does have an easement by prescription across Mr. Lowry’s property, the next issue presented is whether Duquesne acted properly in upgrading its facilities.  The Pennsylvania Superior Court has stated that the degree of use of a prescriptive easement may increase in certain circumstances to accommodate the normal evolution of the dominant tenement where reasonable, but it could find no authority which permits a right-of-way acquired by prescription to expand in size due to changes in the equipment, e.g. farm equipment, brought upon it.  The Court held that the easement in question was limited in location and size to that which arose during the prescriptive period.  Hash v. Sofinowski, 337 Pa. Super. 451; 487 A.2d 32; 1985 Pa. Super. LEXIS 5335 (1985).

As noted in Duquesne’s Memorandum of Law, it would be inappropriate for the Commission to order Duquesne to remove its pole and lines from Mr. Lowry’s property as the Commission would be in the position of determining that Duquesne does not have a valid prescriptive easement, a determination outside of its authority.  Further, such an order would not only affect service to Mr. Lowry, but also to his immediate neighbors and a nearby community park.

The one service related matter that Mr. Lowry raised in his complaint and in his testimony was the manner in which his requests for a meeting were dealt with by Duquesne.  What is clear in the record is that a lot of missed communications occurred between Mr. Lowry and representatives of Duquesne.  The testimony here as to who called whom and when differs.  However, it is clear from the testimony of Attorney Noble that, even if she had not suffered an attack of appendicitis and been hospitalized for two weeks, her response to Mr. Lowry would have been that Duquesne was within its authority to upgrade its line as it did.  I can not conclude from the record here that Duquesne representatives intentionally failed to respond to Mr. Lowry’s concerns or that any misrepresentation occurred.  
CONCLUSIONS OF LAW

1. This Commission has jurisdiction over the parties to and subject matter of this case to the extent that the complaint under consideration here raises issues related to Duquesne’s service.

2. This Commission lacks the authority to determine the respective property rights of competing interests in real property.

ORDER

THEREFORE,
IT IS ORDERED:

1. That Complainant David A. Lowry’s Statement 1 and Exhibits 1, 2, 3, and 4 are admitted into the record of this proceeding.



2.
That Respondent Duquesne Light Company Exhibits 1, 2, 3, 4, and 5 are admitted into the record of this proceeding.



3.
That Complaint of David A. Lowry is dismissed both for failure to carry the burden of proof and for lack of subject matter jurisdiction.

Dated:  January 10, 2007



                                                       








Michael A. Nemec
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