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HISTORY OF THE PROCEEDING

On October 10, 2006, Ellisha Wallace (Complainant) filed a complaint against Philadelphia Gas Works (Respondent) asserting that the Respondent over billed her for natural gas service.  The complaint alleges that the Complainant’s first bill was for $771.00, including a deposit.  The Complainant states that she will accept responsibility for that first bill because she had the thermostat set on eighty degrees and had never had gas heat before.  The complaint asserts that after she received the first bill, the Complainant turned the thermostat off and never turned it on again.  In order to heat her residence, the Complainant alleges that she purchased electric space heaters and has used those as her source of heat.  The Complainant contends that even after taking these steps to reduce her gas usage, she continued to receive high gas bills of $375.00 and $287.00 for her next two bills.  The Complainant requests that the Commission reduce the amount that the Respondent is requesting from her.  The Complainant contends that her gas bill should be no more than $50.00 per month.

Respondent filed an answer to the complaint on November 3, 2006.  The Respondent denies that the usage it has billed to the Complainant is incorrect.  The Respondent asserts that the Complainant’s initial bill was for $521.14 plus a $250.00 security deposit for a total of $771.14 and that the Complainant has failed to pay the security deposit.  The Respondent denies that the Complainant turned her thermostat off after she received her first gas bill since her bills indicate that there is more gas consumption in the winter months than in the summer months.  Attached to the answer is a copy of the Complainant’s account, marked as Exhibit “A”.  The Respondent avers that its records show that the Complainant has a gas hot water heater.  The Respondent also asserts that the Commission’s Bureau of Consumer Services (BCS) issued a decision dated August 25, 2006 concluding that the Complainant’s bills are correct as rendered and directing the Complainant to pay $71.00 in budget bill plus $100.00 toward the arrearages per month.  Attached to the answer is a copy of the BCS decision, marked as Exhibit “B”.  The Respondent requests that the Commission deny the complaint. 

By hearing notice dated November 15, 2006, the Commission scheduled a telephonic hearing for this matter on January 4, 2007 at 10:00 a.m., and assigned the case to me.  I issued a prehearing order on November 20, 2006 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  I conducted the initial hearing as scheduled on January 4, 2007.  
The Complainant presented testimony and sponsored no exhibits.  Laureto Farinas, Esquire represented the Respondent, which sponsored one witness and three exhibits that I admitted into the record.  The initial hearing resulted in a transcript of fifty pages.  The record closed on January 24, 2007, the date the transcript was filed with the Secretary’s Bureau.

FINDINGS OF FACT



1.
The Complainant in this case is Ellisha Wallace, who resides at 1038 Alcott Street, Philadelphia.  (N.T. 7)



2.
The Complainant has resided at 1038 Alcott Street since December 2004.  (N.T. 9)



3.
The Complainant’s younger brother attends college at Lincoln University, and only comes to visit sometimes on weekends.  (N.T. 15)


4.
The Complainant’s younger brother has been attending college the entire time the Complainant has resided at 1038 Alcott Street.  (N.T. 16)



5.
The Respondent in this case is Philadelphia Gas Works. (N.T. 9-10)



6.
The Complainant has received natural gas service from the Respondent the entire time she has resided at 1038 Alcott Street.  (N.T. 9-10)



7.
The residence at 1038 Alcott Street is a two story house. (N.T. 8-9) 


8.
The Complainant has rented the residence at 1038 Alcott Street the entire time she has lived there.  (N.T. 9)



9.
After the Complainant moved into the residence at 1038 Alcott Street, she set the thermostat at eighty degrees.  (N.T. 10)



10.
The residence at 1038 Alcott Street has a gas furnace with radiators.  (N.T. 11)



11.
The residence at 1038 Alcott Street has a gas water heater.  (N.T. 14)



12.
The Complainant’s initial bill showed usage of 315 ccf. and was for $521.14 plus a $250.00 security deposit for a total of $771.14.  (N.T. 31-32, PGW Ex. 1)


13.
After the Complainant received her first gas bill, she turned the thermostat lower in order to reduce her gas bills. (N.T. 9-10)



14.
After the Complainant received her first gas bill, she purchased electric space heaters in order to heat the residence at 1038 Alcott Street.  (N.T. 9-12)



15.
The second gas bill the Complainant received showed usage of 234 ccf. and was for current usage of $375.84 plus the unpaid balance of $771.14 (N.T. 12, 31-32, PGW Ex. 1)



16.
The third gas bill the Complainant received showed usage of 195 ccf. and was for current usage of $286.51 plus the unpaid balance of $1146.98.  (N.T. 31-32)



17.
The Complainant has made only one payment on May 2, 2005 of $150.00 on her account since she received her first bill dated January 18, 2005. (N.T. 35-36, 39, PGW Ex. 1)



18.
The information used to prepare the Complainant’s bills and her statement of account come from the same source.  (N.T. 31, PGW Ex. 1)



19.
The readings used to compute the Complainant’s bills are from meter readings obtained from an automatic meter reading (AMR) device. (N.T. 32-34, PGW Ex. 1)



20.
The meter readings from the residence at 1038 Alcott Street show reduced gas usage after the initial gas bill.  (N.T. 37, PGW Ex. 1)



21.
The Commission’s Bureau of Consumer Services (BCS) issued a decision dated August 25, 2006 concluding that the Complainant’s bills are correct as rendered and directing the Complainant to pay $71.00 in budget bill plus $100.00 toward the arrearages per month.  (N.T. PGW Ex. 3, N.T. 39-40)


22.
The Complainant has not made any payments to the Respondent pursuant to the BCS decision dated August 25, 2006.  (PGW Ex. 3, N.T. 40)

DISCUSSION

The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  The Complainant must establish her case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet her burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950). 
The Complainant here alleges a billing dispute.  Therefore, the Complainant's burden of proof is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  If the complainant has submitted such evidence, the burden of going forward with evidence shifts to the respondent.  If the respondent fails to rebut the complainant’s evidence, then the complainant would prevail.  If the respondent places into the record evidence to rebut the complainant's prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the respondent’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980).

Turning to the merits of the case, the Complainant accepts responsibility for the initial gas bill in the amount of $771.14 because she had the thermostat on her furnace set at eighty degrees.  (N.T. 9-10, 17)  However the Complainant contends that after she turned the thermostat down and purchased electric space heaters to heat the residence at 1038 Alcott Street, her gas bills were too high and should have been lower.  (N.T. 9-12)  In particular, she points to the next two gas bills which she asserts were excessive considering the steps she took to reduce her gas usage.  (N.T. 12-14)  The Complainant’s argument is without merit.

Initially, the Complainant mistakenly focuses on the amount of her gas bills instead of the amount of gas usage.  A review of the Complainant’s account admitted as PGW Ex. 1, shows that the Complainant’s usage was 315 ccf. in the first bill, 234 ccf. in the second, 195 ccf. in the third and 102 ccf. in the fourth.  (PGW Ex. 1)  After the fourth bill, the Complainant’s usage never exceeds 40 ccf.  (PGW Ex. 1)  This reflects the Complainant’s successful attempts to reduce her gas usage by purchasing and using electric space heaters.  

In addition, while the Complainant contends that she turned off the thermostat and the furnace at 1038 Alcott Street, this appears highly unlikely.  (N.T. 10-14)  The witness for the Respondent testified that the only way to shut off the furnace would be to shut off the gas supply entirely.  (N.T. 44-46)  The Complainant did not do this but merely turned the thermostat to its lowest setting.  The Respondent’s witness also testified that the thermostats she was familiar with had their lowest setting as fifty or fifty five degrees not zero.  (N.T. 46)  If the thermostat in the residence at 1038 Alcott Street were set at fifty or fifty-five degrees, the furnace would operate any time the temperature in the residence went below fifty or fifty-five degrees.  
Additionally, the residence at 1038 Alcott Street has a gas water heater which continues to function.  (N.T. 14)  The gas water heater accounts for some gas usage even where the furnace thermostat is on its lowest setting.  The Complainant would use some hot water even where, as in this case, there is no washer in the residence.  (N.T. 15)  I conclude that the usage shown on the Complainant’s statement of account is the result of the gas used by the water heater and occasionally by the furnace.  (PGW Ex. 1)  

The Complainant’s position regarding the initial bill undermines her position regarding the subsequent three bills.  The Complainant testified that she accepted the initial bill as accurate since she set the thermostat at eighty degrees.  (N.T. 9-10, 17)  Yet she contends that the next three bills are inaccurate even though both the usage and amount of the bills are lower than those of the initial bill.  After the fourth bill, the Complainant made only one payment even though the usage and amounts are substantially lower and she appears to accept the subsequent bills as accurate.  (PGW Ex. 1, N.T. 18-21)  It is unlikely that the gas meter would record accurate usage the first month then record inaccurate usage for three months then begin recording accurate usage again. 
Finally, the Complainant did not state when she purchased the space heaters and turned back the thermostat.  If the Complainant did not immediately turn back the thermostat and purchase space heaters upon receiving her initial bill, the furnace would continue to operate in order to heat the house.  Depending on how long after she received her initial gas bill the Complainant turned the thermostat back and purchased electric space heaters, the gas usage at her residence would continue as it had for the previous billing period.   



The Complainant presented no evidence, other than her opinion, that the gas bills couldn’t be accurate because she turned the thermostat lower and purchased electric space heaters.  A customer cannot establish a case merely by stating his or her personal beliefs.  The Complainant’s evidence on this issue consists mostly of assertions.  These assertions, no matter how honest or strong cannot form the basis of a finding in her favor.  Assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987)  
The Respondent presented testimony that the Complainant’s bills are based on meter readings from an AMR.  The bills after the initial bill show lower usage with some variation between summer and winter usage.  The bills indicate that after the initial bill, the Complainant was using less gas to heat the house and provide hot water.  This supports the Respondent’s contention that its bills are accurate.  I conclude that Complainant has failed to establish by a preponderance of the evidence that Respondent has incorrectly billed her.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701


2.
Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.



3.
The Complainant has not met her burden of proving that she is entitled to relief.  66 Pa. C.S. §332(a).



4.
The Complainant's burden of proof in this proceeding is governed by Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).



5.
The Complainant has not met her burden of establishing a prima facie case pursuant to Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980) and Milkie v. Pennsylvania Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001).


6.
The bills rendered by Respondent to Complainant were true and correct.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of Ellisha Wallace against Philadelphia Gas Works at Docket No. F-01918155 is hereby denied.


2.
That the record at Docket No. F-01918155 is marked closed.

Date:
January 29, 2007



_______________________



David A. Salapa



Administrative Law Judge
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