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HISTORY OF THE PROCEEDINGS
This Recommended Decision denies the relief requested by the Commission’s Bureau of Transportation and Safety Prosecutory Staff (hereafter Prosecutory Staff) in its Complaint.
On April 21, 2005, the Prosecutory Staff filed a Complaint alleging inter alia that the Redevelopment Authority of Luzerne County (Authority) had failed to comply with final Commission Orders dated July 17, 1997, October 30, 2002, and December 18, 2003, and requested assessment of a civil penalty against the Authority for failure to comply with the Orders.  (Complaint ¶ 25, and 26)
  The Prosecutory Staff had also filed a Complaint in Mandamus with Commonwealth Court and received an Order from that Court dated March 20, 2000, that required compliance with the Commission’s Orders.  This instant Complaint asked that the Commission impose a civil penalty of $50.00 per day from December 4, 2004, until the Authority complies.
On June 10, 2005, the Authority filed an Answer and New Matter.  The Authority’s Answer asserted that they have “substantially complied with the Commonwealth Courts (sic) March 20, 2000 Order.”  The Authority asserted that removal of the abutments in question is not necessary and was not required.  The Authority submitted a Petition, which was attached as New Matter.  The New Matter/Petition asserted that removal of the abutments in question is neither necessary for safety, nor cost effective.  Finally, the Authority asserted that they “complied with the Commission and Commonwealth Court orders…and the issue of the bridge abutment is incidental and not necessary to meet the intent and letter of the orders.”  The Authority asked that no civil penalty be assessed.
On June 6, 2005, the matter was assigned to me and a Hearing Notice was issued scheduling a hearing.  The initial hearing date was rescheduled several times at the request of the parties.
On July 14, 2005, the undersigned administrative law judge (ALJ) issued a Prehearing Order to the Parties advising them of various procedural protocols.

On August 31, 2005, the Commission entered an Opinion and Order at Docket No. I-00880085 transferring the Authority’s Petition to Modify Opinion and Order entered October 30, 2002, to the OALJ and subsequently assigned to me at this Docket No. C-20054555.  Additionally, the Opinion and Order required that the Petition to Modify be consolidated with this Complaint proceeding.
On October 12, 2005, a hearing in the matter was held in person at the Commission’s Scranton State Office Building.  Both parties appeared and both were represented by counsel.  The Prosecutory Staff submitted eight (8) exhibits.  All were admitted into the record.  The Authority submitted six (6) exhibits.  All were admitted into the record.  The record in this matter initially closed on December 30, 2005, with receipt of the final brief.
After review of the file, exhibits, and testimony, the undersigned ALJ did not have the Prosecutory Staff’s Complaint in Mandamus that they filed before Commonwealth Court.  Specifically, Commonwealth Court’s Final Order, that I did have in the record, referred back to paragraphs in the Complaint in Mandamus; therefore, without the Complaint in Mandamus, the record could not make sense.  On January 5, 2007, the record was reopened pursuant to 52 Pa. Code § 5.571 (d)(1) to require Prosecutory Staff to submit into the record its Complaint in Mandamus cited by Judge Narick in his March 20, 2000 Order of Commonwealth Court.  As of February 7, 2007, the requested documents had not been submitted.  The undersigned ALJ contacted counsel for the Prosecutory Staff and found he had not received a copy of the Interim Order through some administrative error.  The Interim Order was provided electronically and the documents were received on February 16, 2007.  The record closed with receipt of the requested documents and the matter is ready for decision.

FINDINGS OF FACT
1. The original concern that prompted the Commission’s investigation and several Opinions and Orders pertained to spalling
 from the superstructure of the Cemetery Street Bridge.  Tr. 58.

2. The Cemetery Street Bridge abutments were created in 1915.  Tr. 137-138.
3. To address the spalling, the Authority had the Cemetery Street Bridge superstructure demolished.  Tr. 58-60.

4. Four (4) prior Commission Orders and one Commonwealth Court Order relate to the project completion (demolition of the Cemetery Street Bridge in Ashley Borough) raised in this Complaint.  Those orders are:  Commission Orders entered August 31, 2005, at Docket No. C-20054555; December 18, 2003, October 30, 2002, and July 17, 1997, all three at Docket No. I-00880085; and one (1) Commonwealth Court Order dated March 20, 2000, that directed the Authority to: 

(1) comply with paragraph 11 of the Commission’s Complaint in Mandamus on or before May 31, 2000, 
(2) the parties will meet on May 31, 2000, by which time LCRA will have the project out for bid and will specify a date certain for completion,
(3) on or before June 15, 2000, project specifications will be out for bid for the demolition, the subject bridge in the Borough of Ashley.  LCRA agrees to the complete demolition of said bridge on or before December 1, 2000. 
[Paragraph 11 of the Complaint in Mandamus stated:  “Thus by Order entered July 17, 1997, the Commission at Investigation upon Commission’s own motion of present condition and future disposition of rail-highway crossing (AAR 361 585X) where State Route 2001 crosses below the grade of tracks Pocono Northeast Railway, Inc. in Ashley Borough, Luzerne County, Docket No. I-00880085 directed the Authority within three months:  (1) to determine the location for its tracks to best suit its purposes; (2) to perform an in-depth inspection and a load-rating analysis of the structures for the selected alignment and to make recommendations as to the extent of repairs necessary to make the structures safe for all parties involved and to provide a known load capacity for said structures; (3) to prepare a Preliminary Plan and a Cost Estimate for the repairs, if any required to make the structures safe; (4) submit the written reports and prepared plans and cost estimates to this Commission for review and to all parties of record for examination.”]

5. The superstructure (i.e., the portion going over the road) of the Cemetery Street Bridge was removed in October 2004, but not the Cemetery Street Bridge’s supporting abutments.  Both supporting abutments remain.  Tr. 100.

6. One of the former Cemetery Street Bridge abutments is adjacent to Solomon’s Creek.  Tr. 39.

7. The other remaining abutment is across a roadway from Solomon’s Creek.

8. The Commission’s BTS engineer believes that for safety reasons, both abutments should be removed at least flush to ground level, and re-sloped to a grade of 2:1.  Tr. 13-16, 20-21, 25-26, 37-38, 41.

9. The abutments serve no bridge-related purpose after the removal of the Cemetery Street Bridge.  Tr. 41.

10. Removal of the abutments and return of the slope to a grade of 2:1 alleviate safety concerns.  Tr. 42-43.

11. The Authority does not believe the abutments need to be removed for safety reasons and insist that removal is cost prohibitive.  Tr. 84.

12. Robert P. Connolly, former Executive Director of the Authority admitted that “spalling…and the concrete falling down” from the Cemetery Street Bridge was a concern of the Authority’s.  Tr. 60.

13. There has been no indication or incident of spalling from the abutments.  Tr. 105, 110.
14. During Mr. Connolly’s tenure, as the Authority’s Executive Director, there were no complaints about the Cemetery Street Bridge abutments.  Tr. 63.

15. Mr. Connolly admitted that during his tenure the Authority’s solicitor filed a Petition for Modification (Exh. C-2) stating that the Authority would remove the Cemetery Street Bridge and the “abutment and pier bents along the roadway and grade behind [the] abutment with a 2:1 slope.”  Tr. 68.

16. Mr. Connolly testified that the Authority’s approach to the bridges and spalling has been driven by their attempt to balance service to their customers with their available funding.  Tr. 70. 

17. Mr. Connolly believed that removing the superstructure was all that was required to address the safety concerns and spalling.  To provide safety, the Authority ultimately determined to remove the superstructure as opposed to attempting to control falling debris (spalling) by any other method.  Tr. 74.

18. It was never Mr. Connolly’s understanding that the abutments needed to be removed.  Tr. 63, 74.
19. The current Executive Director of the Authority, Allen Bellas, does not know of any vehicular or pedestrian accident related to the abutments.  Tr. 129.

20. Mr. Bellas testified that the abutment adjacent to Solomon’s Creek provides a measure of flood protection.  Tr. 123-124, 147.

21. Mr. Bellas believed that with removal of the superstructure the Authority had satisfied the Commission’s Order.  Tr. 105.

22. The Authority discussed removal of the abutments with local residents and politicians and concluded that it was better to leave the abutments.  Tr. 106, 123-124.

23. In discussions leading up to the requests for bids to remove the superstructure, removal of the abutments was never discussed.  Tr. 146.

24. The final date (after numerous requests for extensions) for the Authority to have completed the demolition of the Cemetery Street Bridge, including the abutments was June 30, 2004, and to verify completion to the Commission within twenty (20) days of that date, i.e., on or before or July 20, 2004.  (Opinion and Order entered December 18, 2003, ¶2.)
25. The Commission Opinion and Order entered December 18, 2003, stated, “We emphasize to the Petitioners [Authority] that this is the absolute last extension of time that will be granted.”  (Opinion and Order at page 7.)
26. The Authority notified BTS that they completed the work directed by the December 18, 2003 Order on or about November 16, 2004.
27. By letter dated December 7, 2004, BTS notified the Authority they (BTS) did not agree that the work was complete.
28. The speed limit along Ashley Street, which becomes St. Mary’s Road (where the two abutments still stand), is 25 MPH.  Tr. 126.

29. There are concrete barriers along the Solomon’s Creek side of Ashley Street/St. Mary’s Road.  Tr. 127.
30. There are 12 feet between the travel area of the road and the abutment on the side opposite Solomon’s Creek.  Tr. 126.
31. There are no pedestrian walkways beside either abutment.  Tr. 127.

32. The Authority has staff that is responsible for inspecting and monitoring their (the Authority’s) railroad property.  Tr. 128.

33. The Authority believes its staff will and currently does properly monitor the abutments to “see if there was a need to repair, maintain corrective conditions.”  Tr. 129.

34. Whether the Authority had or has enough funding to remove the abutments and grade the slope to 2:1 was not part of the Complaint.  Testimony related to availability of funding was objected to and sustained as “not a factor.”  Tr. 82, 102.
35. The Prosecutory Staff withdrew its initial request for any civil penalty to be assessed against the Authority.  Tr. 160.

DISCUSSION
The sole issue
 raised by BTS’ Complaint is whether the Authority has complied with three Commission Orders dated July 17, 1997, October 30, 2002, and December 18, 2003.  (Complaint ¶ 25)  The review of the Complaint and the Answer/New Matter is combined with analysis of whether modification is warranted by virtue of the consolidation as ordered by the Commission’s August 25, 2005, Opinion and Order.

The question whether a Commission Order must be complied with appears simple enough.  Of course, Commission Orders must be complied with or the rule of law is not the rule.  More accurately, the issue raised by this Complaint is whether the three Commission Orders required the removal of two abutments.  Prosecutory Staff insists removal of the abutments was required by the three Commission Orders, the Authority disagrees. 
As can sometimes happen with an expensive and complex project, what initially was thought to be clear ultimately is not so clear.  The Authority believed that to address a complaint of spalling (concrete debris falling from the roof of the superstructure of the Cemetery Street Bridge and hitting cars below) they needed to remove the superstructure of the bridge.  And, in October 2004, they did.
When they submitted a letter, indicating the project had been completed to the Commission’s Bureau of Transportation and Safety (BTS), BTS sent an engineer to review the work.  (Complaint ¶ 22)  After review of the work, BTS told them “[o]nly a portion of the bridge was removed and…the abutments of the bridge still remain in place.  Therefore, the Authority has not completed demolition of the railroad bridge.”  (Complaint ¶ 23 and Exhibit F)  When the Authority still did not remove the abutments, this Complaint followed.  By this statement alone, it is clear that the BTS staff believed that the abutments were included in the definition of “bridge.”  In most instances they would be correct; however, to determine what was required here and whether the Authority has complied with the Orders, we have to look closely at the three Commission Orders.
The Authority’s defense to this Complaint is twofold.  First, the Authority argues that they did comply “substantially,” and that removal of the abutments is not needed to comply with the Orders.  (Answer ¶s 15, 23, 24, 25.)  Second, the Authority avers, “the abutments act as a retaining wall protecting the roadway and Solomon’s Creek and should not be removed and it is not necessary to remove them from a cost benefit or safety standpoint.”  (New Matter ¶ 28.)  Finally, in a rephrasing of the first argument, the Authority argues, “the issue of the bridge abutments is incidental and not necessary to meet the intent and letter of the orders in question.”  (New Matter ¶ 29.)  (On June 10, 2005, the Authority sought a “modification” from the Commission thereby allowing the abutments to remain; the Commission determined that the Authority’s modification request amounted to “affirmative defenses” and ordered the modification request be consolidated with and considered in this Complaint proceeding.)

Three Commission Orders
It was not contested that the Commission has the authority to regulate railroad highway crossings pursuant to the Public Utility Code.  66 Pa. C.S. §§ 2702, 2704.  Similarly, it was not contested that the Commission has the authority to order the removal of the abutments.  Therefore, I will not address that; rather, this Recommended Decision focuses on whether the Commission Orders required removal of the abutments as BTS asserts.
The pertinent paragraphs of the three underlying Commission Orders that relate to whether or not removal of the bridge equals removal of the superstructure and abutments are as follows:

1.
July 17, 1997
In the Opinion and Order entered July 17, 1997, only the Exceptions to the Recommended Decision appear in the Ordering Paragraphs, and they do not relate to the issues in the instant case.  Therefore, one needs to refer back to the Recommended Decision for the Ordering Paragraphs that relate to the bridge and removal of the abutments.  Paragraph 4 of the Recommended Decision stated:

That Luzerne County Redevelopment Authority at its sole cost and expense, furnish all the materials and do all the work necessary to presently maintain the railroad bridges over state Road 2001 at Cemetery Street and Ashley Street, including but not limited to, preventing any concrete and/or ballast from falling onto the roadway right-of-way beneath the bridges, in a safe and satisfactory manner.  (Emphasis mine.)
2.
October 30, 2002
In the Opinion and Order, entered October 30, 2002, the Commission reiterated the paragraph cited above, and added Ordering paragraph 2 that stated:

That the Redevelopment Authority of Luzerne County, at its initial cost and expenses, provide all  materials and perform all work, to complete the repairs and alterations described on Exhibits A and B to the Response to of (sic) the Pennsylvania Department of Transportation, to the railroad bridges carrying its tracks above grade of State Highway Route 2001 at Ashley Street and St. Mary’s Street (Cemetery Street), including but not limited to, the demolition of the railroad bridge over St. Mary’s Street (Cemetery Street).  (Emphasis mine.)
Exhibits A and B, cited above, are from The Cultural, Environmental & Engineering Group, Inc. dated March 15, 2002, and April 17, 2002, respectively.  Exhibit A is a Scope of Work for the Cemetery Street Bridge.  Exhibit A briefly mentions the abutments but does not indicate they are to be removed.  Exhibit B is titled “Inspection Report #2 and Recommendations.”  The abutments are not mentioned in the Inspection Report #2.  

3.
December 18, 2003
In the Opinion and Order entered December 18, 2003, the Commission granted an extension of time and, in Ordering paragraph 2, referred back to the work required by the earlier two Opinions and Orders.  Therefore, this Order adds nothing to this analysis; it simply allowed an extension of time to comply.
Compliance or Modification
As the excerpts of the three Orders clarify, only the 1997 and 2002 Orders are needed for this analysis, because the 2003 Order effected a date change only.
An abutment is a structure that supports the end of a bridge.  (Webster’s II New College Dictionary 2001.)  Abutments are used for the following purposes:  (1) to transmit the reaction of the superstructure to the foundations, (2) to retain the earth filling, and (3) to connect the superstructure to the approaching roads.  An abutment, therefore, is not uniformly presumed to be the bridge or the bridge superstructure.  
BTS’ Position

The BTS engineer reasoned that the abutments should be removed because they serve no purpose with the bridge or superstructure demolished.  Additionally, left in place, the abutments pose a potential danger of a vehicle crashing into one of the abutments, or a person trespassing and falling from the top of one.  

PennDOT’s Position

PennDOT does not object to the abutment adjacent to Solomon’s Creek remaining.  PennDOT argued in its Main Brief that demolition of the railroad bridge over St. Mary’s Street (the Cemetery Street Bridge) included the removal of the abutments.  In support, PennDOT cited the Authority’s Petition for Modification of the Commission’s July 17, 1997, Opinion and Order at Paragraphs 9I and the Exhibits submitted in this hearing at Exhibit C-1, page 6.  (Exhibit C-1 is a copy of the Commission’s opinion and Order dated October 24, 2002)  In Paragraph 9I of the Petition for Modification, the Authority agreed to remove the abutments.  A Petition is not a final Order and Opinion of the Commission.  In its Petition, the Authority may have voiced a willingness to remove the abutments, but such willingness was neither part of the Scope of Work referenced in the Commission’s Ordering Paragraphs, or of any other Ordering paragraph.  That the Authority agreed to remove the abutments in a petition is not proof that they were ordered by the Commission to remove them.  

The Commission’s October 24, 2002 Order stated that the Petition of the Authority “is granted” at Ordering paragraph 1.  However, in its discussion the Commission considered PennDOT’s Response noting that PennDOT was the only party that responded to the Petition.  The Commission stated that they were persuaded by PennDOT that it was necessary to ensure all work be done in accord with Exhibits A and B, i.e., the Scope of Work and Inspection Report #2.  Specifically, the Commission’s discussion stated “[w]e believe that conditioning our grant of the Petition on Compliance with the Scope of Work and the Inspection Report will ascertain proper completion of the work contemplated.”  (Order at page 8.)  The Commission noted that the Authority “identified the scope and sequence of work to demolish the Cemetery Street Bridge and shift the rail traffic onto the Ashley Street Bridge.”  (Order at page 5)  This reference (“scope and sequence of work…”) is to the Scope of Work identified as Exhibit A.  The Scope of Work indicated that the writer was cognizant of the distinctions between a bridge, abutment, deck, girders, and channels.  The only sentence that addressed the abutments stated “[t]he girders span between abutments at either end of the bridge and a central steel support.”  (Emphasis mine.)  That is the sole mention of the abutments.  The Scope of Work does not state that the abutments would be removed. 

That takes me to the Commission’s Ordering Paragraph 2 that stated:

“That the Redevelopment Authority of Luzerne County, at its initial cost and expenses, provide all  materials and perform all work, to complete the repairs and alterations described on Exhibits A and B to the Response to of (sic) the Pennsylvania Department of Transportation, to the railroad bridges carrying its tracks above grade of State Highway Route 2001 at Ashley Street and St. Mary’s Street (Cemetery Street), including but not limited to, the demolition of the railroad bridge over St. Mary’s Street (Cemetery Street).”   
The Commission did not globally grant the Authority’s Petition, but rather they granted the Petition conditioned specifically, at Page 5 of its Order and Ordering paragraph #2, on compliance with the Scope of Work (Exhibit A).  The Scope of Work did not include removal of the abutments.  Additionally, Ordering paragraph 2 stated “tracks above grade” and “demolition of the railroad bridge over…” indicating the Commission ordered the superstructure removed, but not the abutments.  The abutments are neither “above grade” nor “over” St. Mary’s Street.  Finally, as Mr. Bellas, the current Executive Director of the Authority stated, removal of the abutments never came up (Tr. 146) and the request for bids was for removal of the superstructure, not including the abutments.  (Tr. 145)

The Authority’s Position
The Authority argued that removal of the abutments was not required to comply with the Orders and that removal of them is beyond the scope of the Orders.  (Answer ¶ 25)  Additionally, the Authority believes at least one abutment provides a modicum of protection against flooding from the adjacent Solomon’s Creek.  (New Matter ¶ 28)  The Authority in their Petition for Modification to the Commission requested the language be changed specifically to “allow the concrete abutments to remain in place.”  (Petition at the last sentence of the last paragraph, no page numbers were provided.)  At hearing, the Authority added that they might wish to rebuild a span over these abutments due to increased need.  In sum, the Authority’s argument is:  (1) the Orders did not require removal of the abutments and (2) if the Orders did require removal, they do not want to remove them because one abutment provides protection from flooding, and it is too expensive to remove them, and they may want to use them one day.  I do not need to reach the second parts of the Authority’s arguments because as I will show below, I agree that the Commission did not order them to remove the abutments in any of the relevant Orders.
In the initial Recommended Decision, the specific concern was concrete and/or ballast falling from the bridge superstructure.  There is no ordering of any demolition, bridge abutments or otherwise.  Therefore, the July 1997 Order and the underlying Recommended Decision cannot stand for the proposition that the Authority was ordered to remove the abutments.

In the second Order, it is clear from the language of the Exhibits A and B cited in the Ordering paragraphs of the October 30, 2002 Order that they cannot stand for the proposition that the Authority was ordered to remove the abutments.  The language used in the Order was, the “railroad bridge” “above grade” and “over” is to be demolished in accordance with Exhibits A and B.  This language implies the superstructure.  If this language was intended to include the abutments the words “above grade” and “over” should not have been used, or conversely, a statement to remove the abutments should have been added.  As ordered though, the abutments were not ordered to be demolished.  Additionally, the abutments were briefly mentioned in Exhibit A, the Scope of Work, but again, not scheduled for removal.  The abutments are not mentioned at all in Exhibit B.  Therefore, Exhibits A and B cannot stand for the proposition that the Authority was ordered to remove the abutments.  In sum, the Ordering paragraphs and Exhibits A and B did not order removal of the abutments.
The final Order of December 18, 2003, allowed an extension of time and adds nothing to the analysis of whether the Commission Orders required that the abutments be removed.
Summary

This case comprises well over a decade of discussion, changes, and extensions of time.  One can understand why BTS thought the entire structure including the abutments would be removed; simply put, there is no reason for them to be there once the bridge is gone.  The Authority’s own language clouded the issue when they stated in a petition that they would remove the abutments.  Therefore, it is an understandable expectation that the Authority would remove them.  
However, that is not the same as the Authority being ordered by Commission Order(s) to remove them.  Similarly, it is understandable why the Authority thought they had complied.  The Authority did not request bids for the removal of the abutments, they planned to leave them in place, and I can find nothing in the Orders that notified the Authority that they needed to include the abutments in the requests for bids.  The Authority requested bids after the October 2002 Order was issued.  Had that Order clearly required removal of the abutments the Authority could had filed exceptions or complied.  The ordering paragraphs clearly state demolition of the bridge above grade and over the street.  That language coupled with the Commission conditioning their grant of approval on compliance with the Scope of Work and the Scope of Work not including removal of the abutments, leaves me no alternative but to agree with the Authority that they have complied with the three Commission Orders.  The Complaint must be denied.

Finally, whether the abutments are removed or not, the Authority as their owner is responsible for maintenance of the area and for the safety of persons that may trespass on them, or crash into them.  Liability for such harm lies with and remains with the Authority until they no longer own the abutments.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties.
2. The Redevelopment Authority of Luzerne County has complied with the terms of the Commission Orders dated July 17, 1997, October 30, 2002, and December 18, 2003.
ORDER
THEREFORE,
IT IS RECOMMENDED:
1. The Complaint of the Bureau of Transportation and Safety be denied and dismissed.
Date:
May 30, 2007




________________________________








Ember S. Jandebeur







Administrative Law Judge
� 	Docket No. I-00880085, Opinion and Order entered July 17, 1997; Opinion and Order entered October 30, 2002; Opinion and Order entered December 18, 2003.  See also, Opinion and Order entered August 31, 2005, subsequent to the filing of the Complaint.


� 	Spalling is the fragmentation or breaking of layers or pieces of concrete.  It can be caused by weathering, age, expansion, and contraction from heat and cold, or a variety of other causes.


� 	The Complaint requested an assessment of civil penalty for failure to comply with a Commission Order, but counsel withdrew the request for civil penalties at hearing.
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