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This Initial Decision dismisses, with prejudice, the complaint of Stambaugh Air Service (Stambaugh) against UGI Utilities, Inc. (UGI), for the failure of Stambaugh to comply with the Interim Order issued in this case on December 5, 2006.

HISTORY OF THE PROCEEDING


Stambaugh filed its complaint against UGI, alleging a billing dispute, on July 5, 2006.  The answer was filed on July 31, 2006.  On August 3, 2006, Chief Administrative Law Judge Smith issued an Interim Order Setting Resolution Conference.  Pursuant to that Order, a report was submitted to the Mediation Unit.



By letter dated September 6, 2006, the Commission informed the parties that the hearing in this case would be held, by telephone, on October 11, 2006, before Administrative Law Judge (ALJ) Cocheres.  By letter dated October 5, 2006, the parties were notified that the hearing had been rescheduled for October 12, 2006, and that I would be the presiding ALJ.



At the hearing, Stambaugh was not represented by an attorney.  UGI was represented by counsel.  The parties took some time for an off-the-record discussion to attempt to resolve this matter.  When the discussions were not successful, UGI raised the issue of Stambaugh’s failure to be represented by counsel, noting that it was a corporation.  There was then an on-the-record discussion concerning the issue of legal representation, a request for a continuance, and a request for an “in-person” hearing.  Stambaugh was granted until October 30, 2006, in which to have its attorney file an entry of appearance in this case, and to submit a written request for a continuance and a written request for an in-person hearing.  UGI was granted 15 days after receipt of the in-person hearing request in which to file any objections to that request.



On December 5, 2006, not having received an entry of appearance for counsel for Stambaugh, or the request for a continuance or the request for an in-person hearing, I issued an Interim Order.  That Order directed Stambaugh to have its attorney file the entry of appearance by December 29, 2006, as well as to file the written request for an in-person hearing in this case.  UGI was granted until January 20, 2007 in which to file and serve any objections to the request for an in-person hearing.  That Order noted that the failure of Stambaugh to file the entry of appearance and written request for an in-person hearing would result in the dismissal of its complaint.


Stambaugh has not filed an entry of appearance of its attorney in this case, nor has it filed the written request for an in-person hearing.
DISCUSSION


The Commission’s Rules of Administrative Practice and Procedure contain provisions pertaining to the types of parties required to be represented by an attorney and when such legal representation is required.  52 Pa. Code §§1.21-1.23.  The Prehearing Order of ALJ Cocheres in this case, issued September 7, 2006, stated, in Paragraph 5, thereof:

Pursuant to 52 Pa. Code §§1.21 & 1.22, you may represent yourself, if you are an individual, or you may have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you.  However, if you are a partnership, corporation, trust, association, or governmental agency or subdivision, you must have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you in this proceeding.  Unless you are an attorney you may not represent someone else.  Attorneys shall insure that their appearance is entered in accordance with the provisions of 52 Pa. Code §1.24(b).
The complaint in this proceeding is in the name of Stambaugh Air Service.  It was signed by David A. Strong, identified as the Director of Administration of Stambaugh.



At the hearing of October 12, 2006, counsel for UGI raised the issue of Stambaugh being a corporation, and that it was not represented by an attorney.  I then noted that ALJ Cocheres had included the above-quoted matter in his Prehearing Order, and that I had not seen an entry of appearance from an attorney on behalf of Stambaugh.  Mr. Strong noted that Stambaugh is a “subchapter S solely owned by Mr. Mark Stambaugh” (Tr. 9).  I then stated that since only natural persons are permitted to represent themselves before tribunals, Stambaugh had the choice of presenting the testimony of witnesses, but since it was not represented by counsel, neither Mr. Strong nor Mr. Stambaugh could perform any of the functions of an attorney, such as moving exhibits into evidence, objecting to evidence, conducting cross-examination, etc.


Mr. Strong then asked for a continuance.  In doing so, he stated he would send me a copy of the “Commonwealth’s report in Pennsylvania that a sub S corporation does have the right to represent themselves at a hearing” (Tr. 10).  However, as Stambaugh did have corporate counsel, it would have counsel file an entry of appearance.  At the same time, Mr. Strong indicated that Stambaugh was not willing to proceed with a hearing by telephone.  UGI indicated that it did not wish to have an in-person hearing because of the costs it would incur for such a hearing.  After hearing the positions of the parties, I then gave Stambaugh until October 30th in which to submit the entry of appearance of its attorney in this case, as well as to provide copies of the “report” which permits subchapter S corporations to appear without legal representation, and to request, in writing, a continuance and an in-person hearing.



As noted above, the entry of appearance, the request for continuance and an in-person hearing were not filed on or before October 30, 2006.  Accordingly, the Interim Order issued December 5, 2006, directed:


1.
That Stambaugh Air Service, on or before December 29, 2006, shall file and serve the entry of appearance of its attorney in this proceeding, to be accompanied by a copy of the documentation asserted to provide it the ability to represent itself in this case.


2.
That Stambaugh Air Service, on or before December 29, 2006, shall file and serve its written request, if any, for the scheduling of an in-person hearing.



3.
That, if a written request for an in-person hearing in this case is filed and served by Stambaugh Air Service, UGI Utilities, Inc., on or before January 20, 2006, may file a written response to any such request.



4.
That, if Stambaugh Air Service does not, on or before December 29, 2006, file and serve the documents specified in Ordering Paragraphs 1 and 2, above, its complaint, at Docket No. C‑20066575, shall be dismissed.

Stambaugh did not file the entry of appearance of its attorney, the documentation indicating that it could proceed without legal representation in this case, or the request for an in-person hearing, on or before December 29, 2006.


Stambaugh has not complied with the Commission’s regulations pertaining to legal representation.  In addition, it has failed to comply with the instructions given at the October 12, 2006 hearing to file the entry of appearance of its attorney and written request for an in-person hearing on or before October 30, 2006.  Additionally, it has failed to file the entry of appearance of its attorney and written request for a continuance by December 29, 2006, as directed by the Interim Order issued in this case on December 5, 2006.



The Interim Order of December 5, 2006, informed Stambaugh that, if it did not file the documents specified in Ordering Paragraphs 1 and 2 by December 29th, its complaint in this proceeding would be dismissed.  It is appropriate to dismiss a complaint where the Complainant fails to comply with Commission regulations and an Order issued in a case.  Cf., Thomas E. Merchant v. The Bell Telephone Company of Pennsylvania, Docket No. C-00935253, entered June 20, 1994.

ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Stambaugh Air Service against UGI Utilities, Inc., at Docket No. C-20066575, is dismissed, with prejudice, for the failure of Stambaugh Air Service to comply with the Commission’s regulations and the Interim Order of December 5, 2006.

Date:  January 8, 2007
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Administrative Law Judge
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