BEFORE THE
PENNSYLVLANIA PUBLIC UTILITY COMMISSION
Beryl Wright





:








:


v.





:

C-20066220








:

Equitable Gas Company



:
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Administrative Law Judge



This Initial Decision dismisses the complaint filed by Beryl Wright (Ms. Wright) against Equitable Gas Company (Equitable), at Docket No. C-20066220, for the failure to satisfy the burden of proof.
HISTORY OF THE PROCEEDING


Ms. Wright filed her formal complaint against Equitable, alleging a billing dispute and requesting an adjustment to her account, on April 11, 2006.  Equitable filed its answer and new matter to the complaint on May 4, 2006.  By letter dated August 10, 2006, the Commission notified the parties that the hearing in this case would be held at the State Office Building in Pittsburgh on October 3, 2006.  I issued a Prehearing Order in this case on August 15, 2006.



Ms. Wright, who was not represented by an attorney at the hearing, testified in support of her complaint and submitted 21 exhibits, all of which were admitted into the record.  Equitable, represented by counsel, presented the testimony of two witnesses and submitted a total of six (6) exhibits (Eq. Ex. Nos. 2, 3, 4, 6, 8 and 9).  The transcript of the hearing is 97 pages in length.  Briefs have not been filed.  The record, consisting of the transcript and 27 total exhibits, was closed by my Order issued November 1, 2006.
FINDINGS OF FACT
1. Beryl Wright is the Complainant in this proceeding.  Her address is 1401 Union Street, Apartment 1, McKeesport, PA 15132.  At the time of the hearing, Ms. Wright was not a gas customer of Equitable (Tr. 11).
2. Equitable Gas Company is the Respondent in this proceeding.

3. Ms. Wright has lived at her apartment for almost three years.  There are three other units in the building in which she lives (Tr. 12).

4. Ms. Wright’s apartment has six rooms and a full basement.  When she was an Equitable customer, Ms. Wright only used gas for heating.  The apartment building has a “communal” water heater and that is not included in her gas bills from Equitable (Tr. 12-13).
5. Ms. Wright, her daughter and 13-year old grandson are the occupants of her apartment (Tr. 13).

6. Ms. Wright testified that, before her apartment was “weatherized,” in November of 2005, she was having trouble heating her apartment, and her gas bills kept increasing.  She testified that her furnace would come on, run for about 20-30 minutes, shut off, and come back on 13 seconds later (Tr. 14, 19).

7. Ms. Wright testified that she knew this was going to “eat up” her income, so she called Equitable to request someone to check her furnace.  It is her testimony that it was several months before a service technician from Equitable came to her apartment (Tr. 14).

8. Ms. Wright testified that the service technician determined that Equitable’s records had her apartment assigned to the meter for a separate apartment, and that she had been paying someone else’s gas bills.  She testified that she was informed that an adjustment would be made to her account (Tr. 14-15).

9. Ms. Wright testified that she received a bill from Equitable showing that she had a $599.95 credit balance on her account.  She testified that, having worked for utility companies in the past, she did not trust that bill and decided to wait and see what would happen (Tr. 15).

10. Ms. Wright testified that she then began receiving multiple gas bills each month from Equitable.  According to Ms. Wright, some of the bills showed that “zero” payment was due; some were for an address different than hers; and some had different meter location numbers (Tr. 15).

11. According to Ms. Wright, her receipt of multiple gas bills from Equitable was an indication that the problem with the meter mix-up had not been corrected.  She contacted Equitable about her receipt of multiple bills.  Ms. Wright testified that she was told by an Equitable employee that she was “too stupid to understand their billing system” and that she was a liar because they were not sending her multiple bills (Tr. 15).

12. In addition to the meter error and receipt of multiple gas bills she had received a “shutoff notice” that stated she was using Equitable’s gas without permission.  In August of 2005, she testified that she was removed from the “EAP” because she did not live at the address listed.  These things caused her to become concerned about identity theft (Tr. 16-17).

13. Ms. Wright is also concerned about what happened to the credit that was on one of her gas bills one month and was gone the following month.  According to her, an Equitable representative told her the “credit” was just a temporary carryover while her account was being adjusted.  However, Ms. Wright testified that no such statement appeared on her bill that had the credit balance (Tr. 17).
14. Ms. Wright testified that she then began receiving “billings for astronomical amounts.”  She contacted Equitable to inquire which of the bills were really hers.  According to Ms. Wright, she was told by the Equitable representative to simply pay the bills she received (Tr. 17).

15. Ms. Wright has worked as a customer service representative for various companies for over 30 years.  It is her testimony that the response she received from the Equitable representative is not the proper way to address a customer’s concern.  One of the companies she worked for as a customer service representative was Duquesne Light Company (Tr. 17-18, 37).

16. Ms. Wright had her residence weatherized in November of 2005 (Tr. 19).

17. Ms. Wright testified that Complainant’s Exhibits 12 through 21 were the bills she received which were conflicting and confusing, in that some of them had incorrect information on them as to the gas meter, her correct apartment, etc. (Tr. 20-27).
18. Ms. Wright further testified that in March of 2006, she received two 10-day shutoff notices, each of which contained a different past due balance (Tr. 27-28; Comp. Exs. 10-11).

19. Ms. Wright also testified that in January of 2006, she received a 3-day shutoff notice, with the shutoff reason being given as “accepting gas service without establishing an account.”  Then in April of 2006, there was a shutoff notice left at her residence.  The notice did not specify a reason for the service shutoff, but did inform her to make arrangements to pay her past due balance of $307.99, plus a reconnection fee of $50.00, plus a security deposit (Tr. 28-29; Comp. Exs. 8-9).

20. According to Ms. Wright, she contacted Equitable after receipt of each of the 10-day, 3-day and shutoff notices, and it is her testimony that she was told that each of the notices had been issued “in error” (Tr. 28-29).
21. From her past employment with Duquesne Light Company, Ms. Wright is aware that utility bills contain information informing customers how much energy they are billed for.  Ms. Wright was able to indicate which of the bills she received from Equitable contained usage information (Tr. 37-39; Comp. Exs. 16-20).
22. It is Ms. Wright’s testimony that she faithfully paid her gas bills.  However, she believes that January 2006 may have been the last one she paid, because then she started receiving the multiple billings.  Because her gas has “been off for so long”, it was difficult for her to give an exact date of her last payment (Tr. 17, 39).

23. On January 19, 2006, George Drakulic, a service technician for an Equitable contractor, was at Ms. Wright’s residence for a “high bill investigation.”  Mr. Drakulic traced her gas line from the furnace to the meter as part of a foreign load check.  This was because Ms. Wright told him that she only had the gas furnace, and that the hot water tank was on a separate meter, and the technician saw another gas line leading from her gas line (Tr. 45-47, 49; Eq. Exs. 3 and 6).
24. The tracing of Ms. Wright’s gas line from the furnace to the meter determined that the other gas line led to her apartment for a stove, but that it was capped and not in use because she had an electric stove.  The tracing also determined that Equitable had been billing Ms. Wright for gas usage measured by meter number 550055, but that her furnace was actually connected to meter number 582954 (Tr. 45-48; Eq. Ex. 3).

25. At the time of his visit to Ms. Wright’s residence, Mr. Drakulic obtained an actual meter reading of 345.8 for meter number 582954 (Tr. 48; Eq. Ex. 3).

26. During his visit to Ms. Wright’s residence, Mr. Drakulic made two telephone calls to Equitable.  The first call was to inform Equitable of the meter mix-up.  The second call was to have Ms. Wright’s apartment address corrected in Equitable’s records (Tr. 51).

27. None of the meters for the apartment building in which Ms. Wright resides are in the basement beneath her apartment (Tr. 51-52).

28. Equitable’s witness, Denice Claudon, testified that Ms. Wright became an Equitable customer at her current residence on September 1, 2004 (Tr. 56; Eq. Ex. 1).

29. According to Ms. Claudon, in November of 2005, Equitable made an adjustment to Ms. Wright’s account when an actual reading from a remote meter reading device established that prior estimated meter readings had been too high.  This resulted in a cancellation of previous bills and a billing credit of $450.07, and a re-billing for the period of February 22, 2005 through November 21, 2005, in the amount of $295.51 (Tr. 57; Eq. Ex. 1).
30. Ms. Claudon testified that Equitable made an additional adjustment to Ms. Wright’s account upon being notified by the technician that the meters at Ms. Wright’s apartment building had been mis-assigned.  This is shown as a cancellation and rebilling credit of $1,575.43 on Ms. Wright’s account on January 31, 2006.  The credit is the total of all charges billed to Ms. Wright on the wrong meter between September of 2004 and January 19, 2006 (Tr. 57-58; Eq. Ex. 1).
31. According to Ms. Claudon, there are four steps that Equitable does when it discovers that it has been billing a customer on an incorrect meter (Tr. 58-60).
32. In the first step, Equitable cancels all prior billings issued to the customer on the incorrect meter, including the activation fee and any late fees.  This is the cancellation and re-billing credit of $1,575.43 on January 31, 2006 (Tr. 58; Eq. Ex. 1).
33. In the second step, Equitable “finalizes” the customer’s account on the incorrect meter.  This is done by giving the customer a final meter reading, at the time the error is discovered, equal to the meter reading taken at the time service is started.  For Ms. Wright, her initial actual meter reading on the incorrect meter of 525.2 on September 1, 2004 is the final actual meter reading on January 19, 2006.  However, this also resulted in the creation of a bill for the minimum service charge of $196.50, which was later credited to Ms. Wright in step four (Tr. 58-59; Eq. Ex. 1).

34. In the third step, Equitable creates a bill for the customer for the same period of time using the readings of the correct meter reading.  For Ms. Wright, this is an actual meter reading of 301.8 on September 1, 2004, and an actual meter reading of 345.8 on January 19, 2006, which created a usage bill of $816.04 (Tr. 60; Eq. Ex. 1).
35. In the fourth step, the previously billed minimum customer charge of $196.50 was credited back to Ms. Wright’s account on February 15, 2006 (Tr. 60; Eq. Ex. 1).
36. When all four steps with the various credit and debit adjustments had been completed there was a balance on Ms. Wright’s account that was due Equitable of $45.05, as of February 15, 2006.  From this date forward, Equitable was billing Ms. Wright on gas usage measured by the correct meter (Tr. 60, 62-63; Eq. Ex. 1).

37. It is Ms. Claudon’s testimony that the last payment made by Ms. Wright on her gas account with Equitable was $27.75 on July 28, 2005.  The final balance on Ms. Wright’s account is $722.41 (Tr. 63; Eq. Ex. 1).
38. According to Ms. Claudon, there could be numerous reasons why Ms. Wright’s gas service was not terminated until April of 2006, even though her last payment was made in July of 2005 (Tr. 76).
DISCUSSION
Section 701 of the Public Utility Code (Code), 66 Pa. C.S. §701, provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.
In alleging a billing dispute, and requesting an adjustment to her account, it is clear that Ms. Wright is the party seeking affirmative relief from the Commission, and therefore, has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).

Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  For example, if one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of the road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).



The evidence in this case establishes that on September 1, 2004, Ms. Wright became a customer of Equitable, and, from that date, her gas bills were prepared and issued based on the gas usage recorded by Equitable gas meter number 550055.  Equitable prepared and issued gas bills to Ms. Wright based on such recorded usage until January 19, 2006.  On that date, a service technician conducting a high bill investigation at Ms. Wright’s residence determined that gas meter number 550055 was registering the gas consumption of a different apartment, and that Ms. Wright’s gas furnace, her only gas-consuming appliance, was actually connected to Equitable gas meter number 582954.  During the high bill investigation, the technician obtained an actual meter reading for gas meter number 582954 of 345.8.  Upon being notified by the technician of the meter mis-assignment, Equitable finalized Ms. Wright’s account based on the readings from meter number 550055, credited her account for all prior gas billings, activation and late fees, billed her for the period from September 1, 2004 through January 19, 2006, for gas consumption measured by meter number 582954, and also credited her account for minimum monthly service charges, activation and late fees.  According to Equitable, this resulted in the final balance of $722.41.


The determination of the correct amount of the final balance on Ms. Wright’s gas service account with Equitable requires that the Cancel/Rebill Credit of $1,575.43, as shown on Both Equitable Ex. 1 and Complainant’s Ex. 14, be completely ignored.  That “credit” is a fiction and exists for no other purpose than to show Ms. Wright that all prior billings to her on the wrong meter including activation and late fees, between September 2004 and January 2006, had been removed from her account.



In rebilling Ms. Wright for gas through the correct meter between September 2004 and January 2006, in the amount of $816.04, Equitable properly gave her credit for all amounts she paid or that were received from LIHEAP for her account.  The dates, amounts and total of all such payments and grants are:





Transaction Date


Amount




10-19-04



$  46.42





11-22-04



    45.00





01-05-05



  196.00





01-05-05



        .82





01-12-05



    45.00





01-26-05



  255.00





05-03-05



  180.00





07-28-05



    27.75


Total Payments at 01-31-06

   
           ($795.99)



Starting with this credit of ($795.99), one must then add and subtract the various charges and credits (excluding the cancel/rebill credit of $1,575.43) as shown on Equitable Ex. 1 and Complainant’s Exs. 14, 15, 17 and 19-21.  In making this calculation, the “Date” column includes both “Service To” and “Transaction Date” columns from Equitable Ex. 1:



Date

Item



Amount


01-31-06
Credit Balance


($795.99)



01-19-06
Meter Charge


   196.50




Credit Balance


(  599.49)



02-10-06
Activation Fee


     25.00




Credit Balance


(  574.49)



01-19-06
Rebilling


   816.04




Debit Balance


   241.55



02-15-06
Meter Charge Credit

(  196.50)




Debit Balance


     45.05



02-22-06
Current Charges

   322.94




Debit Balance


   367.99



03-28-06
Late Fee


     15.13




Debit Balance


   383.12



03-24-06
Current Charges

   270.47




Debit Balance


   653.59



04-18-06
Late Fee


     15.13




Debit Balance


   668.72



04-17-06
Current Charges

   108.95




Debit Balance


   777.67



05-02-06
Credit Late Fees

(   30.26)




Debit Balance


   747.41



09-26-06
Credit Activation Fee

(   25.00)




Final Debit Balance

$  722.41


In making these adjustments to Ms. Wright’s account, Equitable did issue a series of bills to her.  According to Ms. Wright, these bills (Comp. Exs. 12-21) were all very confusing because:  (a) they showed various and different credit and debit amounts; (b) some of them contained the incorrect meter number, the wrong service address and customer location; and (c) some of them contained the correct meter number, service address and customer location (Tr. 20-27).  However, Ms. Wright also testified that she has been employed for about 30 years as a customer service representative, and was employed in that capacity for an unspecified period during those 30 years by Duquesne Light Company, another public utility (Tr. 17-18, 37).  Further, during her cross-examination, Ms. Wright demonstrated an ability to read and understand the gas bills she had received from Equitable (Tr. 37-39).  Accordingly, I do not believe that Ms. Wright presented credible testimony that her gas bills were confusing, so as to not know how much she was to pay Equitable for the gas service she was using.


Based on my review of the entire record in this case, it is my opinion that Equitable, upon determining that it had been billing Ms. Wright for gas usage recorded on a gas meter for another residence, acted immediately and accurately to correct the error.  Additionally, Equitable provided information to Ms. Wright explaining the error and the corrective action taken (Eq. Exs. 8-9).  It is my opinion that Equitable has provided Ms. Wright with adequate and reasonable service with respect to correcting the billing error on her account.


On January 20, 2006, the day after the meter mis-assignment was discovered, Ms. Wright filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS), at BCS Case No. 2027140, requesting a PUC investigation of the meter mix-up.  On March 4, 2006, the BCS issued a dismissal letter noting that the meter mix-up had been corrected, that Ms. Wright had been re-billed for $816.04 for gas usage recorded by the correct meter, that the balance on her account was then $45.05, and that her budget bill of $149.00 was due on March 6, 2006 (Tr. 63; Eq. Ex. 4).


As indicated by the record in this case, Ms. Wright has not been a customer of Equitable since April of 2006.  At the present time she owes a final balance of $722.41.  Where a Complainant is no longer a customer of the utility, the Commission lacks the authority to establish any type of payment arrangement for her.  See, e.g., Stephens v. Columbia Gas of Pennsylvania, Inc., Docket No. C-20030586, entered March 15, 2004, and Glenside Total Fitness Co., Inc. v. PECO Energy Company, Docket No. C-20030207, entered March 2, 2004.  In its letter to her of May 25, 2006, Equitable offered terms to Ms. Wright for the restoration of her gas service.  At that time, the offered terms were the payment of $150.00 and assistance by Equitable in applying for a Dollar Energy Fund grant.  If Ms. Wright had accepted those terms and was able to have had her gas service restored, Equitable would then discuss her possible reinstatement into its EAP (Eq. Ex. 9).  If Ms. Wright desires to have her gas service restored, she should contact Equitable to see what terms it will now offer before her service is restored.
CONCLUSIONS OF LAW


1.
The parties to and subject matter of this gas billing dispute complaint proceeding are properly before the Commission.


2.
Ms. Wright, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Ms. Wright has failed to satisfy the burden of proving that Equitable failed to accurately adjust her gas service account after discovering the meter mis-assignment.



4.
As Ms. Wright is no longer a customer of Equitable a payment arrangement is not being established in this case.



5.
The complaint should be dismissed.

ORDER


THEREFORE,



IT IS ORDERED:



That the complaint filed by Beryl Wright against Equitable Gas Company, at Docket No. C-20066220, is dismissed for the failure to satisfy the burden of proof.

Date:  January 9, 2007



[image: image1.png]bert P. Meehan
Administrative Law Judge
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