BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Kara Sweeny
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:
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:

C-20066638







:

PECO Energy Company



:

INITIAL DECISION

Before

Herbert Smolen
Administrative Law Judge

HISTORY OF THE PROCEEDING



On July 28, 2006, Kara Sweeny (Complainant) filed a Formal Complaint against PECO Energy Company (PECO or Respondent) averring, inter alia, that the PECO account was changed to her name without her knowledge and that she would like the situation cleared up.

Respondent duly filed an Answer admitting that it provided electric service to Complainant’s current property and that it provided gas service to Complainant at the addresses set forth in the Complaint.  PECO also admitted that on May 23, 2005, it generated a final bill in the amount of $405.34 for service in Complainant’s name at 209 S. High Street, 2nd and 3rd Floors, West Chester, PA for the period April 5, 2005 through May 23, 2005.  PECO further averred that its records indicate that Complainant initiated service on April 5, 2005 in her name which lasted through a requested discontinuance date of May 23, 2005; and that Complainant is listed as a tenant on the lease for said period.  PECO denied that Complainant was improperly charged and also averred that a Bureau of Consumer Services (BCS) decision of July 14, 2006 closed the informal complaint because the matter was a dispute between roommates.




By Hearing Notice dated November 15, 2006, the parties were notified that an Initial Telephonic Hearing in this case was scheduled for January 9, 2007 at 10:00 a.m. The hearing notice also advised the parties, inter alia, that they could lose the case if they did not take part in the hearing and present facts on the issues raised.  Thereafter, by Prehearing Order issued November 21, 2006, the parties were again notified that an Initial Hearing was scheduled for January 9, 2007 at 10:00 a.m. and that they could lose the case if they did not take part in the hearing and present evidence on the issues raised.
Subsequently, a Hearing Cancellation/Reschedule Notice, dated December 5, 2006, was served upon the parties rescheduling the January 9, 2007 telephonic hearing to January 10, 2007 at 10:00 a.m. and again advising the parties that if they failed to take part on the hearing, they could lose the case.  Finally, by a Corrected Telephone Hearing Notice dated December 7, 2006, the parties were notified that the January 10, 2007 telephonic hearing would be held at 1:00 p.m. instead of 10:00 a.m. and again advised the parties that if they failed to take part in the hearing, they could lose the case.



At the telephonic hearing on January 10, 2007 at 1:00 p.m., Respondent appeared by counsel by telephone and had one witness also present by telephone and prepared to proceed.  When the Administrative Law Judge placed a telephone call to Complainant at the telephone number provided in the Complaint, it was answered by a telephone answering machine and the Administrative Law Judge left a message.  Thereafter, the foregoing was placed upon the record whereupon Counsel for Respondent explained that Complainant had called him concerning the hearing and that he advised Complainant to contact the Administrative Law Judge if she were unable to participate in the hearing.  In addition, the Prehearing Order of November 21, 2006 set forth the procedure for requesting a change in the hearing date.  However, the Complainant did not contact the Administrative Law Judge.  Accordingly, the Administrative Law Judge, the court reporter, Counsel for Respondent and its witness were present for the hearing.  Counsel for Respondent then moved that the Complaint be dismissed with prejudice for Complainant’s failure to prosecute her Complaint.  The Motion was taken under advisement.  The record was closed on January 10, 2007.

FINDINGS OF FACT



1.
Complainant is Kara Sweeny, presently of 3525 W. 13th Street, Trainer, PA 19061.


2.
Respondent is PECO Energy Company


3.
By Hearing Notice and Prehearing Order, the parties were notified that an Initial Telephonic Hearing was scheduled for January 9, 2007 at 10:00 a.m.  These notices were mailed to Complainant at the address provided in her Complaint.



4.
By a Hearing Cancellation/Reschedule Notice, the parties were notified that the telephonic hearing had been rescheduled to January 10, 2007 at 10:00 a.m.



5.
By a Corrected Hearing Notice dated December 7, 2006, the parties were notified that the January 10, 2007, 10:00 a.m. telephonic hearing was changed to 1:00 p.m. on the same date.



6.
On the date and time of the scheduled January 10, 2007 telephonic hearing, Complainant failed to appear by telephone or by counsel and did not communicate to the Administrative Law Judge any reason for her failure to do so.



7.
Respondent appeared by counsel via telephone and had one witness ready to proceed.

8.
Counsel for Respondent moved to dismiss the Complaint for Complainant’s failure to appear to prosecute same.

DISCUSSION



In the Formal Complaint, Complainant seeks to eliminate her name on the disputed PECO account.  The Complaint represents an appeal from the decision of the Bureau of Consumer Services (BCS) rendered on July 14, 2006.



Administrative agencies, such as the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).



All of the Telephonic Hearing Notices and the Prehearing Order were mailed to the Complainant at the address listed in the Complaint.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered October 25, 1993 at Docket No. F-00161106.



By her unexcused failure to appear, Complainant waived the opportunity to participate in the hearing and therefore, the case will be dismissed with prejudice.  52 Pa. Code §5.245(a); Jefferson v. PECO Energy Company, Opinion and Order entered December 26, 1995 at Docket No. Z-00269892.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.


2.
Notices mailed to a party’s last known address and not returned by the post office are presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).



3.
Complainant failed to appear at the telephonic hearing and did not meet her burden of proof.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Complaint of Kara Sweeny against PECO Energy Company at Docket Number C-20066638 is dismissed with prejudice for failure to prosecute.



2.
That this matter be marked closed.

Date:
January 11, 2007



___________________________________








Herbert Smolen







Administrative Law Judge
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