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Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



On September 7, 2006, Joseph and Karen Fuce, II (“Complainants”) filed a formal Complaint with the Pennsylvania Public Utility Commission (“Commission” or “PUC”) against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”) alleging that the Company increased the monthly billing amount for gas service under the Customer Responsibility Program (“CRP”) without providing notice to the Complainants.  The Complainants request that their monthly bill be changed back to the previously billed amount of $57.54. 


On October 17, 2006, PGW filed an Answer to the Complaint denying that the Company breached the CRP contract with the Complainants.  The Company further explained that the increase in the monthly bill was due to Complainants’ household income provided through recertification under the CRP.  PGW requests that the Commission find against the Complainants.


A Hearing Notice dated October 23, 2006, set the initial evidentiary hearing for Thursday, December 7, 2006 and noted that Administrative Law Judge (“ALJ) Angela T. Jones was presiding.  On October 24, 2006, the ALJ issued a Prehearing Order which set forth the procedural requirements for the initial hearing.  The Prehearing Order emphasized that any party may lose the case if they do not take part in the hearing and present evidence on the issues raised.  The Prehearing Order also stated that the burden of proof is borne by the Complainant who must show by a preponderance of the evidence that the Respondent either violated a regulation or statute or Commission Order to receive relief from the PUC.    
The hearing was held as scheduled on December 7, 2006.  Complainant, Mr. Joseph Fuce, II appeared and represented himself.  PGW was represented by counsel, Mr. Laureto Farinas, Esquire.  Complainant provided testimony and seven (7) exhibits which were presented for consideration.  All of Complainant’s seven exhibits were admitted into the record, although two objections were made by Respondent on two different exhibits.  Respondent’s objections were overruled.  PECO had at its disposal one (1) witness, but for reasons discussed below did not present any witness or testimony.

By letter dated December 27, 2006, Complainants appear to provide notice that Respondent acted in violation of 52 Pa. Code §56.151(3).  The Complainants go further to request a ruling by this ALJ in favor of their complaint.  Complainants also provide further a notice of objection and wish to remain silent without prejudice under the Uniform Commercial Code, 1-207 concerning all other issues or matters.
  As set forth below this allegation by the Complainants is moot because of Mr. Fuce’s conduct during the proceeding.  
The hearing generated a transcript of fifty-three (53) pages.  The record was closed when the transcript was filed on January 8, 2007.  The matter is now ready for decision.
FINDINGS OF FACT

1. Complainants are Karen and Joseph Fuce, II currently residing at 4547 Old York Road, Second Floor, Philadelphia, Pennsylvania, 19140.  Tr. 11.
2. Complainants receive gas service provided by PGW at their current address.  Tr. 11.
3. Complainants became CRP customers of PGW to the best of their recollection in April 2004 and are still CRP customers.  Tr. 42.
4. Complainants understood that the CRP customer status was for a year and must be recertified annually.  Tr. 12-14.

5. Complainants understood to recertify as CRP participants they would need to supply an application and verification of the household income.  Tr. 14-15.

6. Complainants received a notice from PGW dated March 15, 2006, to recertify for the CRP approximately thirty (30) days before the expiration of their initial CRP agreement.  Tr. 16.

7. Complainants’ payment prior to recertification in the CRP was $57.54.  Tr. 18 and Complainants’ Exhibit A.

8. Complainants responded to the PGW notice to recertify by correspondence dated March 22, 2006.  Tr. 20 and Complainants’ Exhibit B.

9. Complainants in the correspondence to PGW stated, “All rights reserved 1-207.”  Tr. 21 and Complainants’ Exhibit B.

10. Complainants did not note that the 1-207 is referring to the Uniform Commercial Code.  Tr. 21-22.

11. Complainants sent correspondence dated April 21, 2006, to PGW disputing that the bill for gas service they received on April 20, 2006 for an amount of $95.53 because Complainants were not notified of an increase in payment under the CRP agreement.  Tr. 24-26 and Complainants’ Exhibit C. 
12. Complainants in the letter dated April 21, 2006, state that they had reserved their rights without prejudice pursuant to the Uniform Commercial Code 1-207.7.  Complainants’ Exhibit C and Tr. 26.

13. Complainants received correspondence from PGW regarding the dispute over the CRP payment amount relaying PGW would review the matter for any corrective action.  Tr. 30 and Complainants’ Exhibit D.

14. Complainants filed a formal Complaint received September 7, 2006.  Complainants’ Exhibit E.

15. PGW filed an Answer dated October 17, 2006, to the formal Complaint.  Complainants’ Exhibit F.

16. By correspondence dated November 20, 2006, Complainants allege PGW had not responded to them.  Tr. 33-35 and Complainants’ Exhibit G.

DISCUSSION



The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. §332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. §701.
To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa. C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

Section 5.245(c) of the Pennsylvania Code states, 

If the Commission or the presiding officer finds, after notice and opportunity for hearing, that the action of a party … in a proceeding obstruct the orderly conduct of the proceeding and are inimical to the public interest, the Commission or the presiding officer may take appropriate action including dismissal of the complaint … if the action is that of the complainant.

52 Pa. Code §5.245(c).



The issue in this formal Complaint is whether PGW provided Complainants with appropriate notice of a change in the monthly payment of their gas service or in anyway breached an agreement between the Company and the Complainants under the Company’s CRP.

However, the prevailing issue presented in this proceeding is whether the Complainant obstructed the proceeding to his detriment.



The following exchanges are very compelling to the decision for this proceeding:

Q. … Mr. Fuce, is there anything else you wish to add that we have not already gone through in my question[s] and answer[s] [with] you?
A.  For the record, I just --- I, Joseph Fuce, Jr., as second generation sovereign, object to any presentation made by Laureto Farinas, Esquire, the legal representative for PGW, who acting under the common law knowingly and willfully neglected to provide the CRP contract showing my lawful name and authentic autograph and which PGW denied breaching.  Furthermore, Mr. Farinas, as previously stated in the complaint, neglected to provide evidence of the notification made by PGW prior to the billing of the annual recertification. I, Joseph, without dishonor, wish to remain silent without prejudice under the Uniform Commercial Code 1-207 concerning all other issues or matters.



*

*

*

Q.  Mr. Fuce, … You had mentioned that you had first enrolled in the Customer Responsibility Program, CRP, in 2005.  Is that --- do you still remember that or ---?

A.  I wish to remain silent without prejudice under the Uniform Commercial Code 1-207.

*

*

*

Judge Jones.:  Mr. Fuce, …it is incumbent upon you to provide significant evidence to show that the company did not provide notice.  If you are an obstacle for that evidence then I --- you give me no choice then to find that you have not provided sufficient evidence to prove your case.  I do not see any prejudice to you as an individual for answering Mr. Farinas question…

A.  With all due respect, Judge, Mr. Farinas of PGW hasn’t shown me any contract that I have signed concerning this account.

Tr. 35-41.


Q.  So on the bill date April 11, 2006 was the payment date of May 5th is the date you notice that your bill had not increased to the $90; is that correct?

A.  I wish to remain silent.

*

*

*

Attorney Farinas.:  Your Honor, its not responsive to the question.

Judge Jones.:  …Mr. Fuce, do you wish to not answer the questions?

A. I wish to remain silent.
Judge Jones.:  Invoking what rights, sir?

A. Remaining silent without prejudice under Uniform Commercial Code 1-207 concerning all issues of the matter. 


Tr. 46-47.

Q. Mr. Fuce, I want to show you one of you[r] exhibits, that is Complainant’s Exhibit F… On Complainant’s Exhibit F I’d like to direct your attention to paragraph 4B, and by B, I mean the B-1, B-2, B-3, B-4, B-5 and B-6.  Could I ask you to agree with me that the substance of paragraph 4B-1 states that in March 2006 you submitted information for recertification for CRP?

A. I wish to remain silent without disorder under Uniform Commercial Code 1-207.

Judge Jones.:  Now, Mr. Fuce, I don’t understand why you wish to remain silent in reference to your own exhibit.  This is your exhibit that he is referring to.
A. Well, basically, Your Honor, it’s my notice of objection to all his questions because, again, PGW or Mr. Farinas hasn’t provided me with a contract.

*

*

* 
Judge Jones.:  …Mr. Farinas is asking you about a document that you provided as an exhibit in[ ] this case.  You did not say that you were objecting to anything on this exhibit, so I find it very difficult to understand why you would not object to what is said in this exhibit that you provided.




*

*

*

A.  Without dishonor I wish to remain silent without prejudice under the Uniform Commercial Code 1-207--- concerning all of the issues.




*

*

*
Attorney Farinas.:  Your Honor, I move to dismiss this matter for what is tantamount to lack of prosecution, lack of cooperation and contempt for this forum.

Judge Jones.:  Mr. Fuce, I am trying to be very patient, but it is difficult…particularly here because this is your exhibit.  Mr. Farinas did not move this exhibit into the record.  You did… You did not say, I wish to change anything on this exhibit.  I allowed you to highlight anything you wanted me to highlight on the exhibit, and we admitted the exhibit in without modification.  Mr. Farinas is asking you if the exhibit says what is says.  That seems to [require] a yes or no answer.  It does not prejudice you at all because it’s your exhibit and you’re invoking a right for the UCC to say that you wish to be silent?  I don’t understand the logic behind that, Mr. Fuce.

A. Well, Your Honor, I invoked this right before he even started questioning me.

Judge Jones.:  I understand, but now you’re invoking the right specific to this exhibit he’s questioning you on, which is your exhibit.  I don’t understand that, Mr. Fuce, and it is very [disruptive] for this forum to have business articulated and expeditiously handled with you remaining silent on an exhibit that you admitted, sir.  Can you understand that you are close to contempt and very close to dismissal of your case as obstructing the business of this forum?

A.  May I ask the Court a question?  
Judge Jones.:  I have a question to pose first, sir.  Then you may ask your question.  I’m asking why or how this is prejudicial to you, how you can invoke silence under the UCC on an exhibit that you provided that you did not modify, when he is just asking, does it say what is says?

A.  Your Honor, when I ---.

Judge Jones.:  No, answer the question, sir.

A. Without dishonor I wish to remain silent.

Attorney Farinas.:  Your Honor, I move to dismiss this matter.  In fact, Mr. Fuce is saying that it’s okay for him to come and complain about PGW and he wants relief from this forum.  However, he precludes any other party from having their matters aired or issues aired.

Tr. 48-52.

I find that the Complainant’s, Mr. Fuce, II, actions by wishing to remain silent regarding questioning of the exhibit that he admitted into the record, injured the Respondent’s rights to verify and clarify the facts of this proceeding.  I find the totality of the circumstances regarding Mr. Fuce’s actions to remain silent obstructed the orderly conduct of the proceeding harming the interests of PGW and this ALJ’s interest to establish an objective record and thus, the public interest.  In compliance with 52 Pa. Code §5.245(c) and the circumstances prevailing by the conduct of the Complainant, the Complaint is dismissed. 
CONCLUSIONS OF LAW

1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  The Complainant, Mr. Fuce, II, failed to sustain his burden of proof.    66 Pa. C.S. §332(a).  


2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  


3.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa. C.S. §701.

4. The conduct of the Complainant, Mr. Fuce, II, during this proceeding warrants dismissal of his formal Complaint as he obstructed the orderly conduct of the proceeding injurious to Respondent and the public interest.  52 Pa. Code §5.245(c).
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Karen and Joseph Fuce, II, against Philadelphia Gas Works at Docket No. C-20066831 is hereby dismissed with prejudice for failure to sustain the burden of proof and for obstruction of orderly conduct during the proceeding injurious to Philadelphia Gas Works and the public interest.

2. That the Secretary mark this docket closed.
Dated:
January 11, 2007



_______________________________







Angela T. Jones







Administrative Law Judge
� 	This Notice of Objection is dated December 7, 2006, was stapled with the letter dated December 27, 2006 and was received January 2, 2007. 
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