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I.
BRIEF HISTORY OF THE PROCEEDING


On March 22, 2004, Jon E. Yount, AC-8297, and 21 other inmates
 filed their Complaint against T-Netix, Inc. and T-Netix Telecommunications Services, Inc. (collectively T‑Netix or Respondents).  The Complaint alleged that:  1) T-Netix was the Respondent; 2) T‑Netix appeared to have merged with Verizon Select Services, Inc. (VSSI); 3) T‑Netix had a Certificate of Public Convenience to render reseller interexchange services; 4) Mr. Yount used collect calls and/or a prepaid account through the prison commissary to pay for phone calls; 5) Mr. Yount had standing to pursue the Complaint; 6) Mr. Yount or a recipient of a collect call  paid for the time used for message overlays which preempted his conversations; 7) The overlay messages informed the parties to the calls that the calls were from a correctional institution, and subject to monitoring and recording and that custom calling features were prohibited; 8) After the initial message was played, the overlays interrupted conversations a maximum of 3 times during a 15 minute conversation; 9) The overlays did not function as a security device very well; 10) He was not receiving the full 15 minutes of conversation for which he was paying; 11) He had completed a Department of Corrections (DOC) grievance form and was denied relief; 12) The security feature designed to detect the use of custom calling features was defective and improperly disconnected calls; 13) The cost to reconnect an improperly disconnected call was a $3.45 connection fee for out-of-state prepaid calls and $4.35 for collect calls which increased profits for T‑Netix and the commissions for the DOC; 14) Requests to the local T-Netix representative for reimbursement were denied; 15) The design of the inmate telephone system appeared to be intentionally programmed to impose additional exorbitant costs and interruptions upon the inmates; 16) The service rendered by the system could not satisfy the requirements of the contract with the state and 17) The operation of the system violated the Sherman Antitrust Act.


The Complaint requested the following relief:  1) that the preemptive overlays be stopped; 2) that the improper disconnection of calls due to the failure of the inmate telephone system to be able to distinguish the use of custom calling features from other noises be eliminated; 3) that refunds, including interest at the legal rate, be paid to the inmates for all improperly collected telephone fees and 4) that the DOC and/or T-Netix and/or VSSI create a workable method for the filing of complaints, processing of refunds and processing of complaints in good faith.


On March 24, 2004 the Secretary served Notice of the Complaint on T‑Netix.  By Order dated August 25, 2004, I admitted 3 members of the firm of Kelly Drye and Warren LLP to serve as counsel for T-Netix pro hac vice.


By letter dated September 10, 2004, T-Netix filed its Answer to the Complaint.  With respect to the allegations about announcements or interruptions to the inmate calls, T‑Netix:  1) admitted that the announcements occurred; 2) explained that the announcements were required by the Department of Corrections for security purposes; 3) explained that the announcements were intended to warn the parties to the conversation that the calls were subject to monitoring and recording and that using custom calling features would result in disconnection of the call; 4) admitted that the time used for the announcements was included in the cost of the call as paid by the inmate (prepaid call) or call recipient (collect call); 5) denied that the system for disconnecting calls was defective; and 6) explained that the purpose of the security system was to prevent the parties from adding additional parties to a telephone conversation.


By Initial Decision dated June 10, 2005, I dismissed that portion of the Complaint in so far as it applied to Unique Pinckney, who failed to appear for his hearing.  By Commission Order, entered November 29, 2005, the Initial Decision became final by operation of law.



By Interim Order No. 3 dated June 20, 2005, I resolved a series of pending procedural motions.  Among the rulings I made were:  1) the denial of Mr. Yount’s request to amend the Complaint by adding VSSI as an additional respondent; 2) the grant of a subpoena request for Dr. John S. Shaffer, Deputy Secretary of the Department of Corrections; and 3) the grant of a request to add two inmates, Donald Smith, GD-3969, and Martin Luterman, DU‑0062, as additional complainants.


Initial hearings were scheduled as a series of video conferences on September 28, 2004 and June 9 and 28, 2005.  Additional Initial and Further hearings were held by telephone on November 14 and 18, 2005.  Due to the size of the video conference facilities at the prisons and due to the transfer of some of the inmates to other facilities during the pendency of the proceeding, the Complainants were divided into groups for hearings at different times of the day.  At each hearing the Complainants were given the opportunity to present their evidence and were cross-examined.  The Respondents presented their witnesses and exhibits at each of the hearings for each group of inmates.  The inmates all had the opportunity to cross‑examine each of the Respondents’ witnesses.  



At the completion of the November 18 hearing, I closed the record effective December 16, 2005.  All totaled, 23 inmates presented their own testimony and that of four additional witnesses, as well as various documentary exhibits.  T-Netix presented testimony from two witnesses and a limited number of exhibits.  The transcript included 760 pages.  No party filed a brief.



By letter dated November 17, 2005, counsel for T-Netix certified that it had satisfied that portion of the Complaint relating only to the claim of Eugene Banks, AM-7317.  By Secretarial Letter dated December 27, 2005, the proceeding was closed.

II.
FINDINGS OF FACT

SEPTEMBER 28, 2004 HEARING
A.
Jon E. Yount, AC-8297
1. Mr. Yount experienced disconnections both when he was making prepaid calls (four or five times) and collect calls (a couple times).  Tr. 11.

2. The disconnections could only be verified on collect calls because the inmates received no records for prepaid calls.  Tr. 11.
3. Department of Corrections materials explained that the T-Netix security system was intended to prevent the use of three-way calling and call forwarding.  Tr. 10.
4. T-Netix had indicated that the security system would cut-off calls when the Call Waiting feature was used.  Tr. 11.

5. If an out-of-state call was disconnected, it would cost another $3.45 connection fee for reconnecting the call.  Tr. 12.
6. Yount Exhibit A was a document distributed by the DOC describing the operation of the inmate prepaid calling system.  Tr. 13.
7. Yount Exhibit B was an Inmate’s Request to Staff Member, dated 10‑23‑03, related to call announcements.  Tr. 13.

8. Yount Exhibit C-1 and C-2 was a 2 page Official Inmate Grievance, dated November 4, 2003, related to call announcements.  Tr. 13-14.

9. Yount Exhibit D was an Official Inmate Grievance Initial Review Response in reply to Yount Exh. C-1 and C-2.  Tr. 14.
10. Yount Exhibit E was an Inmate’s Request to Staff Member dated December 17, 2003, was related to two call disconnections which occurred on December 12, 2003 and on December 13, 2003 and alleging that no custom calling features were involved.  Tr. 14-16.
11. In the Response section of Yount Exh. E, the staff member explained that, when Mr. Yount’s daughter changed phones during the first call, the security system would have interpreted the click on the line as an attempted use of a custom calling feature and disconnected the call and that no refund would be forthcoming.  Tr. 14-15.  Yount Exh. E.
12. Yount Exhibit F was an Official Inmate Grievance #71129, dated December 23, 2003, which was a complaint about the call disconnections experienced on December 12 and 13 and included a request for a $3.45 refund.  Tr. 15.
13. Yount Exhibit G was an Official Inmate Grievance Initial Review Response in reply to Yount Exh. F which explained that any clicking noise on the telephone line would trigger the T-Netix custom calling disconnection feature.  Tr. 15-16.
14. Yount Exhibit H was Inmate’s Request to Staff Member, dated March 8, 2004, related to voice overlays and custom calling feature cut-offs.  Tr. 16.
15. Yount Exhibit J was a summary, dated November 8, 2004, of the minutes of a meeting (held on October 20, 2003) among DOC Deputy Secretary Shaffer and various members of prisoner friends and family groups.  Tr. 16-17.  Not Admitted.
16. Yount Exhibit K was a final DOC response to Grievance #71129 (Exh. F) which denied the refund request.  Tr. 17-18.
17. Yount Exhibit L was a DOC form used by the inmates to seek authorization for using telephone services.  Tr. 18.

18. Yount Exhibit M was a letter with an affidavit from Ms. Adcock to ALJ Cocheres, dated September 16, 2004, describing telephone issues including voice overlays and disconnections without custom calling features.  Ms. Adcock was Mr. Yount’s sister who lived in Georgia.  Tr. 19.
19. Yount Exhibits N, O and P were copies of Ms. Adcock’s telephone bills showing that she only had call waiting as a custom calling feature.  Tr. 19-20.
20. Mr. Yount acknowledged that it was DOC policy to require the voice overlays during the inmate telephone calls.  Tr. 22-23.
21. Sandra L. Feigley appeared as a witness for Mr. Yount at the September 28 hearing.  Tr. 34.
22. During one of Mr. Yount’s collect calls to Mrs. Feigley they were disconnected allegedly because of the use of custom calling features.  Mrs. Feigley denied subscribing to or using custom calling features.  Tr. 35-36, 38-40.
23. Mrs. Feigley had been informed by T-Netix personnel:  1) that, when a neighbor used his cordless phone, it could create interference on the line and cause the call to be disconnected and 2) that the disconnection sensitivity of the T-Netix equipment could be adjusted at each prison to reduce or enhance the system’s reaction to static, noise or storms.  Tr. 40-42.
B.
Richard Phelps, AM-8511

24. Phelps Exhibit 1 was an affidavit from Mr. Phelps in which he explained his concerns about voice overlays and disconnections due to custom calling features.  Tr. 50.
C.
James Milliner, CA-0132
25. Mr. Milliner had experienced call disconnections and call interruptions.  Tr. 52.
26. Mr. Milliner had been informed that the voice overlays were a security feature.  Tr. 52.

D.
Harry L. Beckett, BZ-1379
27. Mr. Beckett was concerned about random voice overlays, unnecessary disconnections and refunds.  Tr. 54.
28. Mr. Beckett experienced disconnected calls to South Carolina and was forced to call again and was required to pay for an additional, initial connection fee.  Tr. 55.
29. Beckett Exhibits 1 and 2 were copies of the same Inmate’s Request to Staff Member, dated August 28, 2004 in which he complained about disconnected calls to South Carolina on Thursday, August 26, 2004 and requested reimbursements.  Exh. 1 was submitted initially on August 28.  Exh. 2 was submitted on September 8, 2004.  Tr. 55-56.

30. Mr. Beckett started having problems with voice overlays on October 24, 2003.  Tr. 56.
31. Beckett Exhs. 1 and 2 refer to a disconnection problem which Mr. Beckett had when he dialed a cell phone number.  However, he also had similar problems calling land line telephone numbers.  Tr. 66.
E.
Sean Johnson, EG-2035
32. Mr. Johnson had two children ages 5 and 7.  His wife used a rotary dial phone to receive his calls, and, when his son squealed loudly, the call would be disconnected.  Tr. 68-69.
33. When Mr. Johnson complained about system disconnections in September, October and November 2003, the phone coordinator informed him the system was operating properly and its sensitivity was a security issue.  Tr. 69-73
F.
T-Netix Response to Yount, Phelps, Milliner, Beckett and S. Johnson
34. Tammy Carpenter testified on behalf of T-Netix.  Tr. 74.
35. The purpose of the voice overlays was a security feature to inform the called party that the call was from a correctional institution and could be monitored or recorded.  It also informed the called party that no custom calling features were allowed and, if those features were detected, the call would be disconnected.  Tr. 75, 91-92.
36. The T-Netix contract with the DOC required the implementation of a security system which would detect the use of two prohibited custom calling features, i.e. three-way calling and call forwarding, and disconnect the calls.  Tr. 76, 79.
37. The system would also detect the sound of call waiting clicks and keypad tones and would disconnect the calls.  Tr. 76-77, 79.
38. T-Netix recommended that inmate families not have any custom calling features on their telephones so as to avoid the possibility of having an incoming inmate call disconnected.  Tr. 80.
39. If T-Netix received a message from the DOC that a telephone was producing static noises or otherwise performing poorly, T-Netix would send a technician to repair or replace the telephone.  Tr. 82-83, 89, 95.

40. T-Netix did not consider the inmates to be customers.  T-Netix regarded the DOC and the call recipients as customers.  Tr. 85.
41. T-Netix had the power to issue refunds when it believed that a refund was warranted.  Tr. 93.
42. T-Netix manufactured and owed the telephone equipment used in the prisons.  Tr. 95.
G.
Michael Meehan, BE-3945
43. Two of Mr. Meehan’s prepaid calls were disconnected and followed by a message which explained that the use of custom calling features was not permitted.  Both calls were made to the same number inside the state.  Tr. 99-100.

44. During the start of two of Meehan’s prepaid calls, Mr. Meehan could hear the message instructing his fiancé to press the button to accept the call, but she was unable to hear him after she pressed the button.  Tr. 101.

45. During another call to his fiancé, she attempted to change from her cordless phone to a land line, and the call was cut off.  In order to reconnect the call, Mr. Meehan was required to re-dial the number and pay an additional connection fee.  Tr. 101, 113-114.
46. Mr. Meehan had experienced 10 or 20 disconnections when he called collect as well.  Tr. 102.
47. Mr. Meehan was not able to identify the time frames when he experienced problems with the automated inmate telephone system.  Tr. 114-117.
H.
Wilmer B. Gay, AF-2709
48. Mr. Gay was most interested in stopping the announcements which interrupted his conversations and receiving a refund for the time lost.  Tr. 119-120.
49. Mr. Gay sponsored his exhibits to show that he bought prepaid phone cards at the commissary.  Tr. 120.

50. Gay Exhibit A-1 was a State Correctional Institute (SCI)-Huntingdon receipt showing that he bought a $15.00 prepaid phone card at the commissary on April 30, 2004.  Tr. 121.
51. Gay Exhibit A-2 was an SCI-Huntingdon receipt showing that he bought a $15.00 prepaid phone card at the commissary on June 25, 2005.  Tr. 121.

52. Gay Exhibit A-3 was an SCI-Huntingdon receipt showing that he bought a $15.00 prepaid phone card at the commissary on August 20, 2004.  Tr. 121.

I.
Joseph M. Strohl, CN-2097

53. Mr. Strohl had experienced about 10 disconnections on calls to his parents in Pennsylvania during the past year.  After the disconnection, he received a message explaining that custom calling features were not permitted.  Tr. 126, 129-130.
54. The disconnections occurred on both prepaid calls and collect calls.  

Tr. 129.

J.
Terry Johnson, FV-7188

55. Mr. Johnson had been using the phone card system for about a year and a half.  Tr. 131.
56. Mr. Johnson had experienced call disconnections starting in January 2004.  Tr. 134.
57. None of the numbers Mr. Johnson called had custom calling features.  Tr. 134-135.

K.
T-Netix Response to Meehan, Gay, Strohl and T. Johnson
58. Ms. Carpenter testified on behalf of T-Netix.  Tr. 136.

59. The purpose of the voice overlays was a security feature to inform the called party that the call was from a correctional institution which might be monitored or recorded.  It also informed the called party that no custom calling features were allowed and, if those features were detected, the call would be disconnected.  Tr. 137-138.

60. The T-Netix contract with the DOC required the implementation of a security system which would detect the use of two prohibited custom calling features (i.e. three-way calling and call forwarding) and which would disconnect the calls.  Tr. 144.
61. The system would also detect the sound of call waiting clicks, keypad tones, high pitched noises, switching telephones or using a cordless phone.  All of those sounds would cause the system to disconnect the calls.  Tr. 146-147.
62. In order for T-Netix to permit a refund, the customer was required to identify the exact call (date and time) in question and specify that the call recipient had no custom calling features.  Then T-Netix would verify that no custom calling features were used on that call, and that there was a problem on the line and that the call was disconnected.  Tr. 148-150, 154-155.
63. T-Netix had the power to issue refunds when it believed that a refund was warranted.  Tr. 150-151.
64. Ms. Carpenter did not know how many complaints had been received from the inmates at SCI-Huntingdon regarding call disconnections or how many actual refunds had been made.  Tr. 155-156.

65. Ms. Carpenter did not know the name of the T-Netix phone coordinator who serviced SCI-Huntingdon.  Tr. 157.

66. The T-Netix phone coordinator assigned to a correctional facility was a technician who dealt with hardware and software issues.  Tr. 166.

L.
Jeffrey P. Moser
67. Mr. Moser had experienced disconnections which cost him more than $4.00 to reconnect collect interstate calls and more than $3.00 to reconnect prepaid interstate calls.  Tr. 181-182.

68. The inmates had no choice but to use T-Netix services and equipment.  Tr. 183.

69. The calls were disconnected without warning.  Tr. 186. 
70. Mr. Moser had experienced the disconnected calls in Graterford prison, too.  Tr. 187.

71. Mr. Moser made calls to Reno, Nevada and Eugene, Oregon.  Tr. 198, 204.
72. Mr. Moser had filed more than a dozen Phone Discrepancy Forms.  Tr. 199.

73. Mr. Moser made calls to numbers in Philadelphia as well as to numbers outside the state.  Tr. 204-205.

M.
Bernard Hall, EL-0234
74. Mr. Hall bought prepaid telephone time.  Tr. 210.
75. Mr. Hall called his family and experienced disconnected calls, even though his family did not have three-way calling and did not answer call waiting.  Tr. 210.
76. After experiencing a disconnected call, Mr. Hall was required to place another call to the same number and pay the initial connection fee again to continue his conversation.  Tr. 211.
77. After experiencing a disconnected call, Mr. Hall would hear a message that custom calling features were not permitted.  Tr. 216.

78. Mr. Hall completed Phone Discrepancy Complaints about the disconnections to no avail.  Tr. 211, 215.
79. Mr. Hall had experienced call blocks for phone numbers on his approved list.  Tr. 211-212.
80. Mr. Hall’s calls had been disconnected when someone in the household picked up an extension phone.  Mr. Hall had warned his family members that they should not try to use the extension telephones.  Tr. 216-217.
N.
James C. Tardio, FN-5537

81. Mr. Tardio had experienced call disconnections as recently as September 19, 2004.  (He filed a complaint about that call on September 21.)  He had been informed that the call was disconnected because of static on the line.  The static originated on the cellblock side of the line.  Tr. 218, 220, 227-228.
82. The September 19 disconnection cost Mr. Tardio’s family another $4.65 to reconnect the call.  Tr. 218.

83. Mr. Tardio used prepaid minutes to make his calls and called collect, too.  Tr. 219.

84. When Mr. Tardio called home, he called a landline phone with a special number.  The telephone was not a cordless phone.  Tr. 218-219.
85. Mr. Tardio had his calls disconnected using the Automated Inmate Telephone System (AITS) on February 18, February 26, April 1 and January 19, 2003 and/or September 19, 2004.  Tr. 218-219, 226-228.
86. Mr. Tardio experienced disconnections when he called his fiancé in Lewis, Delaware.  At the time of the September 28 hearing, her number at home was in area code 302 and ended in 23.  Prior to that time, he called her at a different number while she was a student.  Tr. 229-230.
87. The April 1 call was a prepaid call.  The September 19 call was collect.  Tr. 233.

88. Mr. Tardio was familiar with the phone in question because he and his fiancé had lived together, and he knew there were no features on the phone.  Tr. 234.

89. Mr. Tardio experienced a disconnection when his nephew hit cymbals together in the background.  Tr. 234.

O.
T-Netix Response to Moser, Hall and Tardio
90. Ms. Carpenter testified on behalf of T-Netix.  Tr. 246.
91. T-Netix was required by the DOC to provide a telephone system which disconnected calls where there was an attempt to use custom calling features, i.e. three-way calling and call forwarding.  Tr. 248-249.
92. Other custom calling features (like call waiting) could trigger a disconnection.  Tr. 249.
93. Using a cordless phone or picking up an extension phone could trigger a disconnection.  Tr. 252.
JUNE 23, 2005 HEARING
P.
Armenious Alston, AY-8284
94. Mr. Alston had experienced disconnections when someone picked up an extension phone during his conversation or when the system beeped to signal a call waiting.  Tr. 304-305.
95. Mr. Alston believed that, if his calls were monitored and three-way calling or call forwarding was attempted, he would have been assessed a misconduct from the prison.  Given that he had not been assessed a misconduct, he concluded that his calls had not been disconnected for attempted use of forbidden custom calling features.  Tr. 30-304.
96. Mr. Alston did not have phone bills or records to verify his testimony.  Tr. 306.
97. Mr. Alston had not filed any kind of grievance about the disconnections.  Tr. 307-308.
Q.
James A. Paluch, Jr., BQ-3769
98. Because Mr. Paluch’s subpoena request for Ms. Strandberg had not been approved at the time of the June 28 hearing and because he had not had the opportunity to consult privately with Mr. Yount prior to the hearing, Mr. Paluch requested and was granted a continuance.  Tr. 313-318.
R.
T-Netix Response to Alston
99. Larry Batts testified on behalf of T-Netix.  Tr. 319.

100. Mr. Batts was a Level 4 Technician for Securus Technologies (formerly known as T-Netix).  Tr. 320.

101. Securus provided the programmable, preemptive, security announcements which were required by the DOC.  Upon request by the DOC, Securus could change the announcements, increase them or remove them.  Tr. 322.
102. Securus provided the security feature which disconnected inmate calls.  The main purpose of the feature was to disconnect the call when a call participant attempted to use three-way calling.  Tr. 323.
103. The same feature would interpret an attempt to answer a call waiting signal or picking up an extension phone as a three-way call attempt and disconnect the call.  Tr. 323, 329.
104. The sensitivity of the disconnection feature was adjustable.  Tr. 324.

105. Small sensitivity adjustments to individual systems at each prison could be done by technical services people at the facility.  Tr. 326.

106. The disconnection feature was not designed to detect call forwarding.  Tr. 327.
107. If a cordless phone switched between frequencies, the disconnection feature would interpret the switching as a three-way call attempt and disconnect the call.  Tr. 329-330.
108. The disconnection feature could disconnect a call in response to a child crying in the background.  Tr. 327-328.

109. The disconnection feature could disconnect a call in response to use of a cell phone, or the cell phone could disconnect itself without input from the parties.  Tr. 330.
NOVEMBER 14, 2005 HEARING
S.
Richard Morris, FL-1531
110.  Mr. Morris made calls using prepaid minutes and collect calls.  Tr. 354‑355.
111. Mr. Morris experienced disconnected calls.  Tr. 355.

112. Generally, Mr. Morris called his family in the Pittsburgh area.  Tr. 355.
113. The cost of a call to Pittsburgh from SCI Huntingdon using prepaid minutes was $2.47 for the connection fee and $0.22 per minute.  A collect call cost more than a prepaid call.  Tr. 355-356.
114. Mr. Morris was incarcerated on September 9, 2003, and started buying prepaid minutes shortly thereafter.  Tr.359.
115. None of his calls went to a cell phone.  Tr. 357.

116. Mr. Morris withdrew his portion of the complaint on the record.  Tr. 396.

T.
Neil Rosenthal, FN-0695
117. Mr. Rosenthal started buying prepaid minutes during the previous two years and experienced call disconnections.  Tr. 361.
118. Mr. Rosenthal began to use the collect calling system and had not been disconnected in the few months prior to the November 14 hearing.  He called outside the state about twice a week.  Tr. 361-362.
119. Mr. Rosenthal was unable to call his mother who lived in Pennsylvania because he was regularly disconnected and because she had her long distance shut off.  Tr. 362.
120. Without a prepaid minutes card Mr. Rosenthal was unable to call his brother in the Philadelphia area because his brother had his long distance service discontinued.  Tr. 362‑363.
121. Mr. Rosenthal had been incarcerated since November 2003 at SCI‑Huntingdon.  Prior to that time he was incarcerated at SCI-Camp Hill starting in September 2003.  Tr. 364-365.

122. Mr. Rosenthal first started to experience disconnections in February of 2004.  Tr. 366.

123. Mr. Rosenthal withdrew his portion of the complaint on the record.  Tr. 397.

U.
Charles Norris, FG-9075
124. Mr. Norris had experienced disconnected calls.  Tr. 396.

125. Mr. Norris withdrew his portion of the complaint on the record.  Tr. 370‑371.
V.
T-Netix Response to Morris, Rosenthal and Norris
126. Tammy Carpenter testified on behalf of T-Netix.  Tr. 371-372.
127. Ms. Carpenter believed that T-Netix stopped rendering telephone service to the DOC in August 2003.  Tr. 372, 375.
128. T-Netix records showed that only Charles Norris, Eugene Banks, Paul Studenroth, and Tariq Kelly made prepaid calls prior to August 2003.  There were no records of Morris and Rosenthal making prepaid calls prior to August 2003.  Tr. 372-373.
129. T-Netix was unable to address whether or not calls from Morris and Rosenthal were improperly disconnected because they failed to identify the dates and times of the calls in question.  Tr. 374.
130. T-Netix owned the equipment used to provide telephone service to the inmates.  T-Netix considered itself a vendor to Verizon.  Tr. 378, 381-382.
131. Verizon Select Services, Inc. (VSSI), an affiliate of Verizon-Pennsylvania, Inc., began to provide message carrying services to the inmates after T-Netix stopped in August 2003.  Tr. 378.

132. T-Netix also provided billing services to VSSI in those instances where the party receiving the inmate collect call did not have telephone service from a service provider which had a billing agreement with Verizon.  Tr. 379.
133. At the time of the November 14 hearing, the T-Netix Customer Service Call Center would receive calls and inquiries from parties receiving the inmate collect calls on behalf of VSSI and set up direct billing accounts for calls received on the VSSI system.  Tr. 391‑392.
W.
Eugene Banks, AM-7317

134. Mr. Banks occasionally experienced disconnected calls.  Tr. 400.
135. Mr. Banks was disconnected from his call to his son on March 16, 2005.  Tr. 403, 408.
136. Mr. Banks was disconnected from his call to his attorney in July 1, 2005.  Tr. 403, 408.
137. Mr. Banks purchased prepaid minutes at the prison commissary.  Tr. 403.

138. Mr. Banks’ son and his attorney were both in the Philadelphia area.  Tr. 404.

139. Mr. Banks wanted to call his son who recently moved to Germany, but was not able to do so.  Tr. 402.
140. Prior to June 2003 Mr. Banks had another call disconnected.  After the disconnection there was no system announcement about the cause of the disconnection.  Tr. 408‑409.
X.
T-Netix Response to Banks
141. Tammy Carpenter testified on behalf of T-Netix.  Tr. 413.
142. Ms. Carpenter believed that T-Netix stopped rendering telephone service to the DOC in August 2003.  Tr. 414.
143. T-Netix records did not show that any of Mr. Banks calls (prepaid or collect call) were disconnected due to a system malfunction.  Tr. 414.

144. T-Netix software tracked information about each inmate call which included the reason why the call was disconnected or terminated.  Tr. 415.
145. T-Netix records indicated that one out of 49 calls by Mr. Banks was disconnected due to attempting a three-way call.  Tr. 415-416.
146. The one call was in question was made to a Philadelphia phone number in December 2002. Tr. 417.

147. Even though the call was coded by the T-Netix system as a three-way call attempt, Ms. Carpenter admitted that the system would apply that code for reasons other than a three-way call attempt.  The system would apply the code 1) if one party to the call responded to a call waiting signal; 2) if a party would push a telephone button; 3) if someone attempted to pick up an extension phone; 4) if a cordless phone was used; or 5) if the system detected a button noise or loud beep.  Tr. 417-418.
148. Even though T-Netix no longer carried the inmate telephone messages, T‑Netix continued to provide the equipment used for inmate telephone service as a subcontractor to VSSI.  Tr. 420.

149. When a Telephone Discrepancy Form was completed by an inmate, it would have been given to an on-site administrator who was employed by a company named Shawntech which was a subcontractor to VSSI.  Tr. 420.  Tr. 421.
150. Shawntech had the duty to investigate and respond to the inmate complaints.  Shawntech performed general maintenance (e.g. fixed/replaced broken handsets).  Tr. 421. 
151. The on-site administrator should have identified the reason for Mr. Bank’s disconnection, signed the Discrepancy Form and returned it to the inmate.  Tr. 421-422.
152. In the event that the on-site administrator was unable to determine the reason for the problem or if the administrator determined that there might have been a system issue, the complaint would be referred to VSSI which in turn would refer the issue to T-Netix technicians for investigation.  Tr. 423, 425-426.
153. It was possible that, if in response to a complaint the T-Netix technicians found a system problem, the inmate could receive a refund or credit to his/her account.  Tr. 423‑424.
154. Larry Batts testified on behalf of T-Netix.  Mr. Batts was a Level 4 technician who worked for Securus (formerly known as T-Netix).  Tr. 427.
155. The T-Netix equipment was designed to disconnect in response to a click (noise generated by depressing a switch hook) or by touching a keypad digit.  Tr. 430.
156. A disconnection could occur in response to a thunderstorm in the background, in response to picking up an extension phone, in response to slamming a door, in response to a fire alarm and in response to any background noise that the system identified as a click or keypad tone.  
Tr. 430-432.
157. The only way to know if a disconnected call (coded as a three-way call attempt) was correctly labeled in the system would be to listen to the actual tape of the call.  Tr. 432-433.
158. Mr. Batts normally did not listen to the call tapes to determine whether a call in question was disconnected for an actual three-way call attempt.  Tr. 433-434.

159. During a break, Mr. Banks and T-Netix were able to settle their dispute.  T‑Netix agreed to file a certificate of satisfaction with respect to Mr. Bank’s portion of the complaint.  Tr. 438-440.

Y.
Edward Iaccarino, FB-3661
160. Beginning in December 2002 when Mr. Iaccarino arrived at SCI‑Huntingdon, he experienced disconnections when he called his wife in Easton, Pennsylvania.  Tr. 443-444, 451.
161. After his wife moved to Reedsville, Pennsylvania, there was no change in the disconnections he experienced.  Even though his wife was physically much closer to the prison, the phone bill did not go down.  Tr. 443-444.
162. Mr. Iaccarino used the calling cards and collect calls to call his wife.  After every disconnection, Mr. Iaccarino would be required to place the call again and incur a new connection fee.  Tr. 443-444, 448, 457.
163. Mrs. Iaccarino was disabled and had an income limited to $500 per month.  Tr. 443, 445.
164. Mrs. Iaccarino had a cordless phone and a hard line one, too.  Tr. 445.
165. Mrs. Iaccarino sent her husband the money to buy calling cards in $15.00 or $25.00 denominations.  Tr.446-447.

166. When Mr. Iaccarino called his wife, she would answer, but could not always hear him when he spoke.  Tr. 451-452.
167. To the extent that calling cards did not cover all of their calls, Mr. Iaccarino called his wife collect.  Normally, her phone bill was in the range of $300-$400 per month.  Tr. 443, 447.
168. Mr. Iaccarino bought his first calling card in 2005.  Tr. 453.
169. Over the years Mr. Iaccarino called his wife at different locations using different numbers.  Tr. 453-454.
170. Mrs. Iaccarino used the Call Forwarding when she was in the hospital.  Tr. 445-456.
171. Mr. Iaccarino did not know the dates of the calls in question because he was in the Restricted Housing Unit and did not have his records with him.  Tr. 456.
172. If Mr. Iaccarino’s call was disconnected near the start of the 15 minute period, he would call back.  If the disconnection occurred near the end of the call, he would not call back.  Tr. 457-458.
173. Some of the disconnections occurred while Mr. Iaccarino was talking to his wife on her cellular phone.  Tr. 458.

Z.
T-Netix Response to Iaccarino
174. Ms. Carpenter testified on behalf of T-Netix.  Tr. 459.

175. Ms. Carpenter believed that T-Netix stopped providing telecommunications services at SCI-Huntingdon and other DOC facilities in August 2003.  Tr. 460.
176. Ms. Carpenter reviewed the T-Netix records for Mr. Iaccarino and found nothing to indicate that the T-Netix system had malfunctioned or that a call was improperly disconnected.  Tr. 460-461.

177. According to T-Netix records there were only two calls which were coded to indicate that they were disconnected due to a three-way call attempt or some other use of custom calling features.  Tr. 461.
178. Two other calls were coded as disconnected because someone pressed number digits on the phone.  Tr. 461-462.

179. T-Netix records indicated that Mr. Iaccarino had placed a total of 109 calls on the T-Netix system up to and through August 2003 and that only two were disconnected due to the use of custom calling features.  Tr. 462.
180. The maximum length of an inmate call was 15 minutes.  Tr. 463.
181. At the time of the November 14, 2005 hearing, VSSI held the contract with the DOC to actually provide telecommunication services to the inmates.  T-Netix and another vendor, Shawntech, were subcontractors to VSSI.  Tr. 464.
182. T-Netix was responsible for correcting system malfunctions and providing the actual systems at each DOC facility.  Tr. 464, 470.
183. Shawntech was responsible for providing on-site administrators to respond to the inmates’ Telephone Discrepancy Forms.  Tr. 464.

184. T-Netix records indicated that Mr. Iaccarino attempted to call back to the same number both times after the disconnection was coded as a three-way call attempt.  Tr. 466‑468.
185. Mr. Batts testified on behalf of T-Netix.  Tr. 472.
186. Mr. Batts was a Level 4 technician who worked for Securus (formerly known as T-Netix).  Tr. 473.

187. As part of T-Netix’ contract to provide service to the DOC, it provided a security feature designed to detect and prohibit the use of three-way calling during inmate phone calls.  Tr. 475.
188. The security feature was designed to detect the use of custom calling features and pressing digits on the telephone keypad.  If the system recognized the use of custom calling features, the call would be disconnected.  Tr. 475.
189. The system was tone based or click based and very sensitive.  It was designed to detect any restricted activity which could be used while the inmate was on the line.  Tr. 476.

190. The system sensitivity was adjustable.  Tr. 476.
191. The system could misinterpret a child’s cough as a three-way call attempt or a prison fire alarm as touching the buttons on a keypad.  Tr. 477-478, 482-483.
192. The only way to know if a call was disconnected and properly coded as a three-way call attempt would be to listen to the actual recording of the call.  Tr. 478.
193. Mr. Batts did not personally listen to the call recordings to validate whether a disconnected call was properly coded as a three-way call attempt.  Tr. 478-479.

194. In response to Mr. Iaccarino’s concern about silent spots in the conversation in which it did not appear that the callers were still connected, Mr. Batts explained that, if the system terminated the call, the inmate would receive a message that the call had been disconnected.  Tr. 479-482.
195. The T-Netix security software was designed to react to noises coming from the receiving party’s side of the call.  Tr. 483-484.

NOVEMBER 18, 2005 HEARING

AA.
Yount and Meehan Continued, Kelly and Paluch
196. Dr. John Shaffer, Deputy Secretary of the Pennsylvania Department of Corrections, testified pursuant to a subpoena issued at the request of Mr. Yount.  Tr. 504‑505, 507.
197. The DOC was not a signatory to the contract to provide a statewide telephone system to the inmates.  The contract was with the Pennsylvania Department of Administration.  Tr. 508.
198. For the period January 1, 2005, through August 9, 2005, the inmates placed over 1,800,000 telephone calls.  Tr. 512.
199. During the period 2003-2004 Verizon was the prime contractor for the DOC telephone system and had been since January 1, 1999.  Tr. 512-513.
200. T-Netix provided the automated control system, which was the computerized system that managed the phone calls.  T-Netix provided an automated control processor, which limited each inmate to 20 approved phone calls.  The calls were recorded and monitored.  T-Netix also provided system administrators through Shawntech, another subcontractor. Tr. 512-514.
201. At the time of hearing VSSI was the long distance carrier.  Its contract was set to expire on December 31, 2005 and included options for two six-month extensions.  Tr. 514.
202. After an inmate placed a call which was accepted by the called party, the T‑Netix system was designed to repeat an announcement (which informed the telephone users that the call was from a correctional facility) at random intervals three times during the allotted 15-minute inmate conversation.  These announcements were known as random voice overlays.  Tr. 515-516.
203. With respect to the overlays, the DOC intended for security reasons to advise the called party that the call originated from a state correctional institution.  Tr. 516.
204. Dr. Shaffer admitted that the DOC had previously asked Verizon about making the voice overlays into announcements which did not preempt the conversations.  The DOC would have preferred to have the announcements play in the background without preempting the call.
  However, Verizon was technologically unable to accommodate the request.  Tr. 517-519, 522, 555, 582.
205. The intent of the required announcement overlays was:  1) to prevent the inmates from using stolen credit card information and a third-party call to commit credit card fraud; 2) to prevent inmates from intimidating potential witnesses by allowing the called party to hear the announcement and know that the inmate call had originated at a correction institution; 3) to prevent inmates from calling their victims.  Tr. 519-520.
206. Although the T-Netix system was designed to identify three-way calling, it was not foolproof.  Tr. 520.

207. Dr. Shaffer believed that the system needed both the voice overlays and the three-way calling protection to be secure.  Tr. 520-521.
208. At the time of the November 18 hearing T-Netix was not the main inmate service provider.  Verizon was.  However, T-Netix continued to provide the automated call processing equipment as it had done when T-Netix was the main service provider in 2003-2004.  Tr. 521.
209. Even though Verizon was the prime contractor, it used T-Netix as a billing and collection subcontractor.  Tr. 521-522.
210. Inmates were prohibited from calling former inmates, parolees, victims, co‑defendants, judges (unless the judge gave a prior written approval), and members of the public who requested to have their telephone number blocked.  Tr. 523.
211. Inmates were required to submit a list of people who could be called for approval from the DOC before using the inmate phone system.  Tr. 523.

212. DOC policy prohibited the inmates from using of three-way calling or call forwarding.  Tr. 523.
213. There was no prohibition for using call waiting or other custom calling features.  Tr. 523.

214. The T-Netix security system would interpret weather-related background noise, blowing or whistling into the phone, bumping a phone against an earring, pressing a keypad button or picking up an extension phone as a three-way call attempt and disconnect the phone.  Tr. 524-525.
215. The DOC’s intended design for security on the current inmate telephone system was to interrupt any overt attempt to place a three-way call.  Tr. 525.

216. If an inmate wanted to continue a phone conversation that was disconnected by the T-Netix system, he/she would be required to redial the number and pay the initial connection fee (prepaid phone card) or the called party would pay the connection fee (collect call).  Tr. 525.
217. DOC employees monitored the inmate calls, but did not have the authority to disconnect the calls.  Tr. 528-529.

218. Given the high volume of inmate calls, Dr. Shaffer believed it would be logistically impossible and too costly to give the DOC telephone monitors the capability to override a disconnection order from the inmate telephone system.  In addition, after-the-fact manual monitoring would not preserve the security features which were designed to prevent, e.g. credit call fraud, victim intimidation and witness intimidation.  Tr. 529-530, 566, 572.
219. The T-Netix AITS disconnected calls for spurious reasons, but it was the best technology available.  Tr. 530.
220. The DOC received three million dollars annually from inmate telephone system revenues without regard to total revenues collected.  The three million dollars was put into the inmate general welfare fund.  Tr. 530-531, 568.
221. According to the contract, the Commonwealth received 40% of gross billed revenue for interLATA calls and 32% of gross billed revenue for intraLATA and local calls.  Tr. 532-532.

222. Inmates were subject to receiving a misconduct or having his/her telephone privileges terminated if they abused the system or attempted to use three-way calling. Tr. 533.

223. In August 2005, the DOC published a policy statement which was an explanation of reasons why a phone call could be terminated, effective on September 30, 2005. The list included a warning that placing calls to cell phones, cordless phones or phones of inferior quality could result in termination of the call.  It also warned that weak signals, static, adverse weather conditions or picking up an extension could also terminate a call.  Call waiting was not listed as a cause of call termination.  Tr. 533-534, 595.  Yount Exh. AA.
224. Prior to the issuance of the list, inmates and their families had no idea of what kinds of things would disconnect their calls.  Tr. 534-535.
225. The DOC did not intend that a child’s touching the keypad would disconnect the call.  Tr. 535.
226. During the period January 2004 through August 12, 2005, Mr. Yount made over 125 calls and only three were disconnected for three-way call attempts.  Tr. 535-536.

227. During the period January 1, 2005, through August 9, 2005, the inmates placed over 1,800,000 telephone calls and over 99% of those calls were not disconnected due to three-way call attempts.  Based on these calculations, Dr. Shaffer acknowledged that there were occasional disconnections due to inappropriate three-way call attempts, but that the vast majority of the time the system worked correctly.  Tr. 536.
228. During the period January 1, 2005, through August 9, 2005, the inmates placed over 1,800,000 telephone calls, and T-Netix received only eleven trouble tickets (from inmates or their families) related to three-way call disconnections.  Tr. 536-537.
229. The DOC did not provide refunds for interruptions and premature disconnections involving inmate phone service.  Tr. 540.
230. VSSI was a subsidiary of and a subcontractor to Verizon-Pennsylvania, Inc., and provided intraLATA and interstate inmate calls.  Tr. 544.
231. T-Netix is now known as Securus.  Tr. 544-545.
232. T-Netix (as a subcontractor to Verizon-PA) provided to the DOC equipment and software for surveillance and monitoring functions.  The equipment and software were designed, in part, to prevent three-way call and call forwarding attempts.  T-Netix managed and maintained its equipment.  Tr. 545-546, 554-555.
233. The Shawntech site administrators were not permitted to authorize refunds to the inmates’ phone card accounts.  Tr. 548-549.
234. Shawntech was another Verizon-PA subcontractor and provided site administrators to all DOC correctional institutions.  Tr. 549-550.
235. Dr. Shaffer claimed that T-Netix had the authority to adjust the sensitivity of the system to three-way calling and call forwarding attempts.  Tr. 554-555.
236. Dr. Shaffer believed that T-Netix administered billing services for inmate families who did not have Verizon-PA as their long distance carrier.  Tr. 556.
237. The DOC had not instituted any initiative to require the payment of refunds for those calls which were inappropriately disconnected.  Tr. 561-562.
238. The DOC employees who monitor inmate calls did not have the ability to add announcement overlays to the inmate calls in progress.  Tr. 563.

239. The three million dollars which was put into the inmate general welfare fund annually from telephone call revenues was not available to pay for additional DOC telephone monitors who would have the capability to override a disconnection order from the inmate telephone system.  Tr. 568.
240. Yount Exhibit AA was a copy of a DOC revised policy on the subject of the Automated Inmate Telephone System, dated August 31, 2005, to become effective September 30, 2005.  Tr. 576, 579, 595.  Yount Exh. AA.
241. With the exception of the DOC facility at Mercer, Dr. Shaffer was unaware of T-Netix adjusting the sensitivity levels of the security system with or without the input of the DOC.  Nor was he aware that the DOC made any input into the issue of adjusting the same sensitivity levels.  Tr. 580.
242. T-Netix provided the security voice overlays in a manner directed by the DOC.  Tr. 581.

BB.
Tariq Kelly, EW-7221

243. Gertrude Williams, Mr. Kelly’s grandmother, testified on his behalf.  Tr. 614.
244. Ms. Williams lived in the Philadelphia area.  Tr. 614.
245. Ms. Williams had experienced call disconnections without warning while speaking to her grandson, Mr. Kelly.  Tr. 615, 617.
246. The calls which were disconnected occurred at times when Ms. Williams was not making a three-way call attempt and was not receiving another call.  Tr. 615.
247. Some of the disconnected calls occurred on August 30, 2005 and October 7, 2005.  Tr. 618.
248. When the disconnections occurred, Ms. Williams did received messages that warned custom calling features were not allowed.  Tr. 618.

249. Ms. Williams did subscribe to custom calling features including three-way calling.  Tr. 619.
250. Ms. Williams had been speaking to Mr. Kelly during his entire period of incarceration which went back to 2002.  Tr. 619.

251. Initially, Ms. Williams did not experience many disconnections.  However, in the most recent two years she thought the number of disconnections had increased.  Tr.  620.
252. Ms. Williams used a cordless phone when she spoke to her grandson.  She was not aware that a cordless phone could be the source of the problem.  Tr. 620-621.
253. Mr. Kelly testified on his behalf.  Tr. 622.

254. Mr. Kelly remembered that prepaid phone cards started in 2002.  Tr. 622‑623.

255. Mr. Kelly experienced disconnected calls and initially had not kept track of them.  Tr. 623-625.
256. Mr. Kelly tried to avoid three-way call attempts because he had seen inmates assessed a misconduct for this activity and being sent to “the hole”.  Tr. 623, 625.
257. While Mr. Kelly was incarcerated in SCI-Graterford, he started purchasing prepaid phone cards.  Tr. 623.
258. Mr. Kelly believed that, even if the call receiving party did not have custom calling features, the parties to the call could be disconnected.  Tr. 623.
259. The calls made by Mr. Kelly were both prepaid and collect.  Tr. 624.

260. Mr. Kelly advised the people he called not to use three-way calling.  Tr. 625.
261. Mr. Kelly remembered having calls disconnected on October 7, 9 and 10, 2005.  There were disconnections prior to those calls, but he had not made notes of those instances.  Tr. 626.
262. After some, but not all, disconnections Mr. Kelly would hear the system announcement that custom calling features were not permitted.  Tr. 626.
263. Mr. Kelly submitted Telephone Complaint Forms.  Initially, some of the forms were returned with responses, and other times nothing was returned.  As he continued to submit forms no responses were received, and he gave up sending the forms.  Tr. 626-627.
CC.
James A. Paluch, Jr. BQ-3769
264. Ms. Strandberg appeared as a witness on behalf of Mr. Paluch.  Tr. 585‑586.

265. During the period December 23, 2003, through May 27, 2004, Ms. Strandberg received five to seven calls from Mr. Paluch.  Tr. 587.

266. When Mr. Paluch called Ms. Strandberg, some of the calls were collect calls, and some were prepaid.  Tr. 587.

267. Ms. Strandberg did not recall experiencing call disconnections during her conversations with Mr. Paluch.  Tr. 587.

268. Mr. Paluch testified on his behalf.  Tr. 627.

269. Mr. Paluch did not make a lot of calls, but, when he did, he called collect.  Tr. 630.
270. Only after receiving a money gift, did Mr. Paluch buy a prepaid card to call his father.  Tr. 630.  

271. His first prepaid call to his father was on December 24 or 25 and was disconnected.  When he submitted a Telephone Complaint Form, his complaint was denied as well as his request for reimbursement.  Tr. 630-631.
272. Mr. Paluch’s primary complaint was about the announcements which preempted his conversations.  Tr. 631-632.

273. Even though Mr. Paluch now understood that T-Netix was not the inmate service provider, he wanted T-Netix to be liable because T-Netix continued to provide the equipment which caused the problems.  Tr. 635.
274. Paluch Exhibit 1 (admitted Tr. 663) was a series of documents which included:
a.
An Official Inmate Grievance No. 80596, dated 4-1-04, in which Mr. Paluch complained about interruptions to his phone calls by overlay announcements.  Tr. 637-638.
b.
An Official Inmate Grievance Initial Review Response No. 80596, dated 4‑15‑04, which responded to the grievance.  Tr. 638-639.
c.
A Grievance Appeal No. 80596, dated April 20, 2004, in which Mr. Paluch disputed the conclusions that the preemptive announcements were random or overlays.  He also gave notice of his intention to file a Commission complaint.  Tr. 639-640.
d.
An Inmate’s Request To Staff Member, dated May 10, 2004, to which Mr. Paluch attached a second memo (same date) to James L. Grace, Superintendent, requesting responses to Grievance Appeals Nos. 80594 and 80596.  Tr. 640-641.
e.
A Memo from Superintendent Grace, dated May 28, 2004, responding to Inmate Grievance No. 80596.  Tr. 642.
f.
A handwritten letter, dated June 1, 2004, to Ms. Burke, Chief Grievance Officer, regarding Grievance No. 80596 in which Mr. Paluch complained about the announcement overlays.  Tr. 642.
g.
A handwritten letter, dated August 6, 2004, to Ms. Burke, Chief Grievance Officer, regarding Grievance Nos. 80594, 80596, 88533 and A580731 in which Mr. Paluch complained about being refused photocopy services needed to send documents to Ms. Burke.  Tr. 642-644.
h.
A letter, dated September 17, 2004, to Mr. Paluch from Ms. Burke denying his appeal for failure to file it timely.  Tr. 644-645.
i.
A handwritten letter (barely legible), dated September 30, 2004, to Ms. Burke, Chief Grievance Officer, requesting reconsideration of the timeliness of his prior appeals in view of the problems he had getting photocopy services.  
Tr. 645-646.
j.
A form memo, dated 10/04/04, from Ms. Burke, Chief Grievance Officer, regarding Grievance Nos. 80594, 80596 and 85811 which denied further review.  Tr. 645-646.
k.
A handwritten letter, dated July 9, 2004, to Ms. Burke, Chief Grievance Officer, regarding his inability to get photocopy service so that he could send his grievance appeals.  Tr. 647-648.
l.
A form memo, dated 07/15/04, from Ms. Burke, Chief Grievance Officer, acknowledging receipt of Grievance No. 88533 on 07/06/04.  Tr. 648.
m.
A handwritten memo, dated July 19, 2004, to Superintendent Grace from Mr. Paluch regarding Grievance Appeal No. 88533 which was about his inability to get photocopy services.  Tr. 649-650.
n.
A memo, dated September 17, 2004, from Superintendent Grace to Mr. Paluch regarding Grievance Appeal No. 88533 denying the appeal based on Mr. Paluch’s failure to properly classify the documents which needed to be copied.  Tr. 650-651.
o.
A handwritten memo, dated September 22, 2004, to Superintendent Grace from Mr. Paluch regarding Grace memo, dated September 17, 2004.  Tr. 651-652.

p.
A two-page handwritten letter, dated September 22, 2004, to Ms. Burke, Chief Grievance Officer, appealing Grace memo on Grievance No. 88533 and his inability to get photocopy service.  Tr. 652-653.
q.
A two-page handwritten letter dated October 14, 2004, to Ms. Burke, Chief Grievance Officer, regarding Grievance Appeals Nos. 88533, 91409, 80594, 80596 and 85811.  Tr. 653‑654.
r.
A form memo, dated November 30, 2004, from Ms. Burke, Chief Grievance Officer to Mr. Paluch, regarding Grievance No. 88533 denying photocopy related appeals.  
Tr. 654-655.
s.
A handwritten letter, dated December 10, 2004, to Ms. Burke, Chief Grievance Officer, from Mr. Paluch, regarding Grievance Nos. 95700 and 88533.  Tr. 655.

t.
An Official Inmate Grievance No. 88533, dated June 28, 2004, about photocopies of documents related to his appeals.  Tr. 656-657.
u.
An Official Inmate Grievance Initial Review Response, dated July 12, 2004, responding to Grievance No. 88533.  Tr. 657-658.
275. Mr. Paluch submitted an inmate telephone request form in March 2004 complaining about and requesting reimbursement for time lost due to preemptive announcements.  Tr. 660-662.
276. Mr. Paluch made his first call on the DOC inmate telephone system in 1991.  He made his first prepaid call in December 2003.  Tr. 662-664.

DD.
T-Netix Response to Kelly and Paluch
277. Ms. Carpenter testified on behalf of T-Netix.  Tr. 663.
278. Ms. Carpenter believed that T-Netix did not provide inmate telecommunication services to the Pennsylvania DOC after August 2003.  Tr. 664.
279. Mr. Kelly made prepaid calls on the T-Netix system prior to August 2003.  Tr. 664.

280. According to T-Netix records two of Mr. Kelly’s calls were disconnected due to a three-way call attempt.  Another was disconnected due a party pushing a telephone digit button.  Tr. 666.

281. According to T-Netix records Mr. Kelly had completed 75 calls from SCI‑Huntingdon up through August 2003.  Tr. 666.
282. According to T-Netix records Mr. Paluch did not complete any prepaid calls at SCI-Huntingdon up through August 2003.  Tr. 666.
283. At the time of the November 18 hearing, T-Netix did not provide any on‑site administrative support at SCI-Huntingdon, only technical support.  Tr. 666.

284. T-Netix stopped providing on-site administrative support on behalf of T‑Netix in August 2003.  However, T-Netix continued to provide on-site administrative support to VSSI until May 31, 2004 when those duties were transitioned to Shawntech.  Tr. 667.
285. The appropriate T-Netix procedure to address inmate complaints about telephone service required the inmates to complete an internal grievance form which was first reviewed by DOC personnel.  The DOC personnel could forward the form to the site administrator if they thought it was necessary.  The site administrator (a T-Netix employee) would then review the complaint and, if possible, would resolve the issue and return the complaint to the inmate.  If the site administrator could not resolve the problem, the complaint would be passed to the national service center to review which would review the issue for technical errors.  The site administrator would open a ticket for each complaint sent to the service center.  The service center would inform the administrator when the issue was resolved and to close the ticket.  The administrator would then be responsible for reporting the solution to the DOC which would then be responsible for notifying the inmate.  Tr. 667-668, 672-673.
286. T-Netix technical support consisted of T-Netix technicians who were responsible for fixing technical problems with the telephone equipment.  Tr. 669.

287. If an inmate completed a Telephone Discrepancy Form and it was not resolved to the inmate’s satisfaction, the T-Netix national service center would not be notified unless the site administrator thought there was a technical problem which could not be solved at the local level.  Tr. 675-676.
288. Mr. Batts testified on behalf of T-Netix.  He was level 4 technician employed by Securus.  Tr. 682.

289. During an inmate call the T-Netix equipment played a message (usually three times) that informed the parties that the call came from a correctional institution and was subject to monitoring and recording.  Tr. 683-684.
290. The messages were provided at the direction of the DOC, and T-Netix did not have the discretion to change the manner in which they were provided.  Tr. 684.

291. As part of its contract with the DOC, T-Netix provided the security feature which disconnected an inmate call when the system detected the attempted use of certain custom calling features.  Tr. 684.
292. This feature was designed to discourage fraud and criminal activity.  It was also designed to detect suspicious behavior, such as pushing buttons on the phone keypad.  Tr. 684-685.
293. This feature would disconnect an inmate call if the receiving party used call waiting, tried to make a three-way call, pushed a keypad button or pressed the switch hook.  Tr. 685.
294. The sensitivity to custom calling features could be adjusted.  Tr. 685-686.
295. Dr. Shaffer’s testimony notwithstanding, it was technically possible to reduce the volume of the overlay announcements, but the announcements would continue to preempt the conversations.  At the time of hearing it was technologically impossible not to preempt the conversations in progress.  Tr. 686-687.
296. The Departments of Corrections throughout the country which used T‑Netix services unanimously requested the three-way call detection feature.  Tr. 691.
EE.
Donald Smith GD-3969

297. Mr. Smith was permitted to make two calls a day using the inmate phone system.  Tr. 710.
298. Mr. Smith was authorized to call his grandparents, his parents, his wife and his children.  Tr. 710.

299. Mr. Smith experienced disconnected calls which were not the result of three-way call attempts or call waiting usage.  Tr. 710, 712.
300. Even though Verizon checked his parents’ phone and found no problem and even though his parents’ phone bills showed no charges for three-way calls or call waiting, the T-Netix site administrator denied his request for reimbursement because she said there were three-way call attempts.  Tr. 710-711.
301. Mr. Smith arrived at SCI –Frackville in August 2002.  Tr.716.
302. Mr. Smith started using prepaid phone cards in early 2003.  Tr. 716.

303. Mr. Smith had been incarcerated beginning on July 25, 1989, and only had disconnection problems after being moved to SCI-Frackville.  Tr. 717.
304. Mr. Smith did not know the dates his calls were allegedly disconnected prior to August 2003.  Tr. 523.

FF.
Martin Luterman, GK-6040
305. Mr. Luterman had been incarcerated starting in September 2000.  Tr. 719.
306. Mr. Luterman experienced disconnected calls for no reason.  Tr. 719.

307. Mr. Luterman denied that his calls were disconnected for three-way call attempts or for pressing keypad buttons.  Tr. 719.

308. As a result of the disconnection, the inmate would be required to place the call again and pay the initial connection charge (using a prepaid card) or the call recipient would pay the initial connection charge (collect call).  Tr. 719-720.
309. Mr. Luterman and his family had not been reimbursed for any of the calls which were disconnected.  Tr. 720.
310. Mr. Luterman believed that the question of whether or not there was a three-way call attempt which caused the disconnection could be answered by reviewing the recording of the conversation at the prison.  Tr. 720.
311. Mr. Luterman was located at SCI-Pittsburgh between 2002 and August 2003.  Tr. 726.
312. Mr. Luterman could not identify the dates when T-Netix was his inmate service provider and his calls were improperly disconnected.  Tr. 727.

313. Mr. Luterman filed grievances and telephone complaint forms about the inmate phone service while he was in SCI-Pittsburgh, SCI-Greene and SCI-Mahanoy.
314. Mr. Luterman started using prepaid telephone cards in late 2002 and/or early 2003.  Tr. 727.

GG.
T-Netix Response to Smith and Luterman
315. Tammy Carpenter, Customer Service Manager, testified on behalf of T‑Netix.  Tr. 728.
316. Ms. Carpenter believed that T-Netix stopped providing inmate telephone services in Pennsylvania in August 2003.  Tr. 729.

317. According to T-Netix records Mr. Smith used prepaid phone cards to pay for the calls he made prior to August 2003.  Tr. 729.

318. According to T-Netix records of prepaid and collect calls for Smith and Luterman, Ms. Carpenter could find no evidence of disconnected calls due to a system malfunction.  Tr. 729. 
319. T-Netix software provided data about all calls attempted from a correctional institution.  The software provided a code for each call termination.  Tr. 729‑730.

320. T-Netix records indicated that Mr. Smith had one call disconnected which was coded as a three-way call attempt.  Mr. Smith did not try to call back right after the disconnection.  Tr. 730.
321. T-Netix records indicated that for the period ending in August 2003, Mr. Smith completed 97 calls.  Tr. 730.

322. T-Netix records indicated that Mr. Luterman had no records for calls completed prior to August 2003 from SCI-Frackville.  Tr. 730-731.

323. T-Netix records indicated that Mr. Luterman began making calls from SCI‑Frackville on May 31, 2004.  Tr. 731.
324. T-Netix stopped providing on-site administrators to itself in August 2003.  It continued to provide administrators to VSSI until May 31, 2004.  At that time the responsibility was transitioned to Shawntech.  Tr. 731.

325. T-Netix had a system to address inmate complaints about phone service.  The inmates were required to complete an internal grievance form which was forwarded to DOC personnel.  Those personnel reviewed the form, and, if it was appropriate, forwarded it to the on‑site administrator.  The administrator would research the issue, troubleshoot it and resolve the complaint (if possible).  If the administrator could not resolve the complaint, he/she would forward it to the T-Netix national service center which reviewed it for technical errors.  Once the problem was resolved by the service center, the administrator would be notified who would relay the resolution to the DOC.  The DOC personnel would be responsible for informing the inmate.  Tr. 731-732.
326. On October 2, 2002, Mr. Smith made a phone call which was disconnected as an attempted three-way call.  Tr. 733.

327. T-Netix did not review the calling records of Mr. Luterman prior to his arrival at SCI-Frackville because Ms. Carpenter was not aware (prior to his testimony) that he had been incarcerated at SCI-Pittsburgh and SCI-Greene prior to his arrival at SCI-Frackville.  Tr. 733-734.

328. Ms. Carpenter researched both prepaid call and collect call records for both Smith and Luterman.  Tr. 734.

329. Mr. Bates testified on behalf of T-Netix.  He was a level four technician for Securus Technologies (the successor company to T-Netix).  Tr. 738.

330. During typical 15 minute inmate conversation, the T-Netix equipment played an announcement which informed the parties to the call that the call originated from a correctional institution and was subject to monitoring and recording.  The overlay announcement was usually played three times during the call at the direction of the DOC.  Tr. 738-739.
331. T-Netix also provided a security system designed to disconnect inmate calls when certain custom calling features were detected or when one party to the call pressed the keypad buttons.  Tr. 739-740.
332. The purpose of that security feature was to discourage any fraudulent or criminal activity.  Tr. 740.

333. The system would detect and disconnect a call if the called party tried to answer a call waiting signal, to make a three-way call, to play with or touch the keypad buttons or to touch the switch hook.  Tr. 740-741.
334. The system sensitivity was adjustable, and T-Netix would make adjustments on request of the DOC.  Tr. 741, 743.
335. If the system detected a noise that sounded like a three-way call attempt, it would disconnect the call.  It was possible, but unlikely, that a power surge on the line would cause a disconnection.  Tr. 744-746.
336. According to a DOC bulletin, calls placed to cell phones, cordless phones or inferior quality phones could disconnect due to static, adverse weather or weak signal or picking up an extension phone.  In addition, any noise which was within the sub-300 hertz range would trigger a disconnection.  Tr. 746-747.
337. Mr. Batts did not believe that a phone with a weak signal would cause a call to disconnect.  Tr. 747.

338. Mr. Batts believed that it was possible, but unlikely, that calls placed to cell phones, cordless phones or inferior quality phones could disconnect due to static, adverse weather or that picking up an extension phone would cause a disconnection.  Tr. 747-748.
339. Mr. Batts explained that the system “listened” or reacted to the called party side of the line to tell it when to disconnect the call.  Tr. 751.
340. Mr. Smith admitted that one of the numbers he called regularly was to a party who historically used a cordless phone, but no longer used the cordless phone.  Tr. 754.

341. Mr. Luterman called numbers which were connected to cell phones, cordless phones and land lines, and he experienced the disconnections with land line phones.  Tr. 754-755.
III.
DISCUSSION



This case is one of a series of cases against the collect call and prepaid rates and business practices of T-Netix, Inc. and T-Netix Telecommunications Services, Inc., brought by a family member of an inmate and/or by an inmate and/or a group of inmates incarcerated within one of the Pennsylvania State Correctional Institutions.  A couple of the cases contained almost identical issues to those discussed below.  Any differences in the outcomes will be dependent on the differences in the evidentiary record created by the parties.  



Before I begin reviewing the individual presentations of each of the inmates I must note that the burden of proof to demonstrate that the Respondents violated the Public Utility Code (66 Pa. C.S. §§101 et seq.), the Commission’s regulations (52 Pa. Code §§1.1 et seq.) or a Commission Order was on the inmates.  66 Pa. C.S. §332(a).  I also emphasize that any issue raised by the parties which is not expressly included in this decision is hereby denied.



To establish a sufficient case and satisfy the burden of proof, a complainant must show that the respondent public utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den. 602 A.2d 863 (1992).  That is, a complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993).  2 Pa. C.S. §704.  More information is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



There are really only two main issues.  The first issue was the inmates’ discontent with certain security announcements which preempted their conversations.  The second issue concerned the alleged malfunctioning of the security system which was designed to disconnect calls if the parties attempted to use a three-way calling feature or pressed keypad buttons.  Both issues will be addressed below:

A.
Preemptive Announcements


This issue was previously decided by me in favor of T-Netix and subsequently affirmed by the Commission.  The Commission described and decided this issue as follows:

C.
Charges for System Announcements

The Feigleys complained that they were charged by the minute for system announcements.  The following background of this issue is excerpted from the I.D.:


Inmates are restricted in their access to the telephone system to contact their family, friends and attorneys in the outside world.  Their calls are normally limited to 15 minutes which either the inmate or the call recipient pays for.  Understandably, they are quite concerned about getting their full 15 minute allotment.  They regard any interruption which preempts their conversation as very annoying and wasting their precious seconds and minutes.  
(I.D. at 22).

[D]uring a 15 minute telephone call, the parties would be interrupted a total of five times.  Three of the announcements would remind the parties that the call was being recorded.  One announcement would tell the parties that there was one minute remaining.  The last announcement would tell the parties that there was 15 seconds remaining.  Mrs. Feigley believed that she was being billed for the time she was listening to the announcement for the rates at the beginning of the collect call.  Mr. Feigley had the same concerns.

(I.D. at 21). 


ALJ Cocheres recommended that T-NETIX is not responsible for the system announcements and that no violation of the Public Utility Code occurs as a result of the announcements.  (I.D. at 22).


The Feigleys filed Exceptions to this recommendation.  They argue that they, as Complainants, cannot communicate at all during any of the interruptions which occur during the course of a 15 minute conversation.  They advise that, during the conversation, “about every 3 minutes,” there are three additional announcements which cut off the conversation for about 15 seconds each.  They argue that they are charged for this time.  (Exc. at 12-13).  In all, there are five interruptions during a 15 minute call.  (Exc. at 13).


On consideration of the positions of the parties, we shall deny the Feigleys’ Exception consistent with the discussion contained herein.  In a recent case involving George and Sandra Feigley, Feigley, et al. v. VSSI, et al., Docket No. C-20043621, we considered the identical complaint.  In this case we reasoned as follows:


We cannot conclude that a violation of the Public Utility Code attributable to the service provider has been established.  Neither do we find constitutional rights implicated.  Although intrusive to the 15-minute time allotted for the inmates to exercise their telephone privilege, we find the announcements to be a mandatory requirement of DOC telephone access.  Also, we find no basis on which to conclude that constitutional rights are implicated. The announcements do not appear to focus on content but are merely advisory and informative of the nature of the call (coming from a penal institution) and the time remaining for the call.

(Slip op. at 26).


Notwithstanding that we are cognizant of the Feigleys’ discomfort in having their 15-minute authorized time allotment interrupted in the manner to which they have testified, the issue would appear to be based on the reasonableness, under the United States and Pennsylvania constitutions, of this practice in light of the valid security concerns of the institution.  These are matters over which this Commission lacks jurisdiction.  See Feigley I. 

George Feigley v. Verizon Select Services, Inc et al., Opinion and Order, entered April 24, 2006, at Docket Nos. C-20029138 and C-20029154 (Slip Op. at 11-13).  (Emphasis in original.)



I hasten to add one additional point to this discussion.  As noted in the History of the Proceeding and the Findings of Fact, Mr. Yount successfully subpoenaed Deputy Secretary of Corrections Shaffer.  Dr. Shaffer testified at the November 18 hearing.  In response to questions from the inmates, he specified that the DOC had previously asked Verizon about making the voice overlays into announcements which did not preempt the conversations.  He explained that the DOC would have preferred to have the announcements play in the background without preempting the call.  However, Verizon was technologically unable to accommodate the request.  See, Finding of Fact 206.  The Verizon response was confirmed by Mr. Batts, a Level 4 Technician for T-Netix.  He testified that it was technically possible to reduce the volume of the overlay announcements, but the announcements would continue to preempt the conversations.  Thus, even as recently as the November 18 hearing, it was still technologically impossible not to preempt the conversations in progress.  See, Finding of Fact 295.



As a result of the Commission’s prior rulings and the evidence of record in this case, I find that this issue has been conclusively decided in favor of T-Netix.

B.
Automatic Call Disconnections


Each of the inmates testified about problems they experienced with calls which were disconnected by the AITS with no warning or justification.  They continued that their efforts (or the efforts of their families/friends who accepted collect calls) to seek reimbursement were rebuffed.  Because all of their presentations were factually different, I will review each of their claims individually below.  In order to prevail each inmate should have been able to testify about the specific details regarding the calls for which they sought reimbursement.

1. Jon Yount, AC-8297


Mr. Yount testified and produced documents which demonstrated that he experienced calls which were erroneously disconnected as three-way call attempts.  According to his testimony, his calls were improperly disconnected on December 12 and 13, 2003.  See, Findings of Fact 1 and 2.  This testimony was corroborated by documents that he submitted through the inmate grievance system.  The documents showed that there were two prepaid calls to his daughter (one each on December 12 and 13).  Yount Exhs. E, F, G and K.  See, Findings of Fact 10‑13 and 16.  In response to his complaint, he was advised about the December 12 call that the disconnection was likely due to his daughter’s attempt to switch from a cordless phone to a base unit, and a refund was denied.



T-Netix did not deny any of these facts.  Instead, the T-Netix witness explained that the security system was designed to detect the use of two prohibited custom calling features, i.e. three-way calling and call forwarding, and to disconnect the calls.  See, Finding of Fact 36.  She continued that the Respondents did not consider the inmates as customers.  She believed that the DOC and the call recipients were the customers.  See, Finding of Fact 40.  The witness admitted that T-Netix had the power to issue refunds and that T-Netix manufactured and owned the telephone equipment in the AITS.  See, Findings of Fact 41-42.



Having reviewed the facts and the Commission’s most recent decision in Pfeifly, AK‑7971 et al v. T-Netix, Inc., T-Netix Telecommunications Services, Inc. and Verizon Select Services, Inc., Opinion and Order, entered December 27, 2006, at Docket No. C-20042802 (Slip Op.) (Pfeifly), I find that Mr. Yount carried his burden of proof and is entitled to a total refund in the amount of his $6.90 connection fees for both of his calls (one each at $3.45 per call on December 12 and 13, 2003) plus interest at the legal rate for each fee starting on the dates noted above.  Mr. Yount proved that he placed the call to a DOC approved number (his daughter’s home), that he did not violate the DOC prohibition of attempting a three-way call or call forwarding and that the call was disconnected improperly.  I am not concerned that the call was directed to an out-of-state number because the likely cause of the termination was the normal operation of the T-Netix system.  More specifically, the security system incorrectly interpreted the use of a cordless phone and/or the attempt to switch to the base unit as a three-way call attempt.  Further, in the Pfeifly case the Commission very clearly upheld my ruling that T-Netix continued to act as a regulated public utility because it was a certificated interexchange carrier (IXC) and because it owned the telephone equipment which made up the AITS.  Under these circumstances, I find that T-Netix rendered inadequate service by improperly disconnecting a bona fide call connected to the Public Switched Network (PSN) and by failing to reimburse Mr. Yount for the costs of reconnecting the calls.  Pfeifly, Slip Op. at 15-20.  



Finally, I hasten to emphasize that T-Netix failed to recognize the inmates as customers.  The concept is fairly simple to apply:  When the inmates use their prepaid accounts to pay for the calls and so long as they comply with all of the security requirements set forth by the DOC, they are customers who are entitled to adequate, efficient, safe and reasonable service and facilities.  Public Utility Code, 66 Pa. C.S. §1501.  In contrast, the DOC is not a customer because it pays nothing for the calls or use of the system.  Instead, the DOC shares in the revenue received from the inmates and their families and friends who use the system.  See, Findings of Fact 222-223.  I appreciate that the DOC exercises a modicum of control over T-Netix pursuant to the contract for service.  However, there is actually a difference between a contractual obligation and the inmates’ status as customers.

2. Richard Phelps, AM-8511


In contrast to Mr. Yount’s presentation, Mr. Phelps failed to testify with specificity about the names, dates and amounts he paid to reconnect calls.  He also did not present any documents which provided this kind of information.  He only provided general information that he, too, had suffered allegedly improperly disconnected calls.  As a result, I find that he failed to carry his burden of proof and that this portion of the complaint must be dismissed.

3. James Milliner, CA-0132


Similar to Mr. Phelps, Mr. Milliner failed to testify with specificity about the names, dates and amounts he paid to reconnect calls.  He also did not present any documents which provided this kind of information.  He only provided general information that he, too, had suffered allegedly improperly disconnected calls.  As a result, I find that he failed to carry his burden of proof and that this portion of the complaint must be dismissed.

4. Harry L. Beckett, BZ-1379


Mr. Beckett testified and produced two documents which demonstrated that he experienced one call which was allegedly disconnected for no obvious reason.  According to his testimony, the incident occurred on August 26, 2004 when he tried to call a cell phone number.  See, Findings of Fact 29 and 31.  Beckett Exhs. 1 and 2.  This testimony was corroborated by documents that he submitted through the inmate grievance system.  Unfortunately, the documents also showed that there was no attempt to reconnect the call.  In other words, Mr. Beckett did not incur another connection fee to reconnect the call.  In fact, the documents specify that he was unable to reconnect the call.  Consequently, he is not entitled to reimbursement for a fee that he did not pay.  I hasten to add that there is no proof that the call was mistakenly terminated as a three-way call attempt. This omission is consistent with my observations that cell phones disconnect calls without control from the cell phone subscriber.  Mr. Beckett agreed with me.  Tr. 66.  Under these circumstances, I cannot conclude that Mr. Beckett carried his burden of proof and/or that T-Netix did anything wrong.

5. Sean Johnson, EG-2035


Mr. Johnson testified that he had experienced improperly disconnected calls in September, October and November of 2003.  He noticed that, when he called his ex-wife and his young children squealed in the background, the call would disconnect.  He explained that his counselor suggested that he submit a DOC Form 135 (Inmate’s Request To Staff Member.  See, e.g., Yount Exh. E-1) to the “Phone Coordinator.”  He testified that, because he was not given the name of the “Phone Coordinator,” he addressed the form to the title and complained about the disconnections.  In reply, he received an unsigned response that informed him the disconnection occurred due to a security feature which would not be changed.  See, Findings of Fact 32-33.



T-Netix did not deny any of these facts.  Instead, the T-Netix witness explained that the security system was designed to detect the use of two prohibited custom calling features, i.e. three-way calling and call forwarding, and to disconnect the calls.  See, Finding of Fact 36.  The witness admitted that T-Netix had the power to issue refunds and that T-Netix manufactured and owned the telephone equipment in the AITS.  See, Findings of Fact 41-42.



Having reviewed the facts and the Commission’s most recent decision in Pfeifly, I find that Mr. Johnson carried his burden of proof and is entitled to a refund in the amount of his reconnection fees for calls to his ex-wife’s home in period of September, October and November of 2003 plus interest at the legal rate.  While Mr. Johnson did not designate specific dates for these calls, I find that he narrowed his observations to a reasonable time period.  Mr. Johnson proved that he placed the call to a DOC approved number (his ex wife’s home), that he did not violate the DOC prohibition of attempting a three-way call or call forwarding and that the call was disconnected improperly.  I am not concerned that the call was directed to an out-of-state number because the likely cause of the termination was the normal operation of the T-Netix system.  More specifically, the security system incorrectly interpreted the squeals of his young children as three-way call attempts.  The record of this complaint case contains descriptions of the operation of the AITS which would identify high pitched noises as three-way call attempts and disconnect the calls.  See, Findings of Fact 60, 108, 191 and 214.  Given the three month period identified by Mr. Johnson, I will direct T-Netix to:  1) contact him for the purpose of identifying the phone number at his ex-wife’s home; 2) search its records for all calls made to that number; 3) identify any disconnections which were coded as three-way call attempts; 4) identify any call reconnections which occurred on the same day; 5) refund the initial reconnection fee plus interest at the legal rate from the date of each reconnection; 6) complete the task within 30 days of the Commission’s final order in this case; and 7) notify Mr. Johnson and the Commission Secretary when the tasks were completed and the refunds deposited in his account.



I note that in the Pfeifly case, the Commission very clearly upheld my ruling that T-Netix continued to act as a regulated public utility because it was a certificated interexchange carrier (IXC) and because it owned the telephone equipment which made up the AITS.  Under these circumstances, I find that T-Netix rendered inadequate service by improperly disconnecting a bona fide call connected to the PSN and by failing to reimburse Mr. Johnson for the costs of reconnecting the calls.  Pfeifly, Slip Op. at 15-20.

6. Michael Meehan, BE-3945


Similar to Mr. Phelps, Mr. Meehan failed to testify with specificity about the names, dates and amounts he paid to reconnect calls.  He also did not present any documents which provided this kind of information.  He only provided general information that he, too, had suffered allegedly improperly disconnected calls.  As a result, I find that he failed to carry his burden of proof and that this portion of the complaint must be dismissed.

7. Wilmer B. Gay, AF-2709


Similar to Mr. Phelps, Mr. Gay failed to testify with specificity about the names, dates and amounts he paid to reconnect calls.  He also did not present any documents which provided this kind of information.  He only provided general information that he, too, had suffered allegedly improperly disconnected calls.  As a result, I find that he failed to carry his burden of proof and that this portion of the complaint must be dismissed.

8. Joseph M. Strohl, CN-2097


Similar to Mr. Phelps, Mr. Strohl failed to testify with specificity about the names, dates and amounts he paid to reconnect calls.  He also did not present any documents which provided this kind of information.  He only provided general information that, during the previous year, he had suffered allegedly improperly disconnected calls about 10 times.  As a result, I find that he failed to carry his burden of proof and that this portion of the complaint must be dismissed.

9. Terry Johnson, FV-7188


Similar to Mr. Phelps, Mr. Johnson failed to testify with specificity about the names, dates and amounts he paid to reconnect calls.  He also did not present any documents which provided this kind of information.  He only provided general information that, starting in January 2004, he had suffered allegedly improperly disconnected calls.  As a result, I find that he failed to carry his burden of proof and that this portion of the complaint must be dismissed.

10. Jeffrey P. Moser


Similar to Mr. Phelps, Mr. Moser failed to testify with specificity about the names, dates and amounts he paid to reconnect calls.  He also did not present any documents which provided this kind of information.  He only provided general information that he had suffered allegedly improperly disconnected calls.  I hasten to add that his testimony was somewhat difficult to review because he used the term “disconnection” to refer to announcement overlays which preempted the conversations, as well as incidents when the call was terminated and required reconnection and payment of another connection fee.  He also failed to establish a correlation between the numbers he called and the absence of custom calling features.  As a result, I find that he failed to carry his burden of proof and that this portion of the complaint must be dismissed.

11. Bernard Hall, EL-0234


Similar to Mr. Phelps, Mr. Hall failed to testify with specificity about the names, dates and amounts he paid to reconnect calls.  He testified that he completed multiple Telephone Discrepancy Forms, but he did not present any of these documents.  He only provided general information that he had suffered improperly disconnected calls.  He established a correlation between the numbers he called and the absence of forbidden custom calling features.  Unfortunately, because he failed to provide information about dates and times of these calls, there was no way to verify and to calculate any amounts which are owed to him.  He did a good job of demonstrating failures in the AITS system (indeed, T-Netix did not dispute his testimony), but did not give me any time frame to use to calculate his refund  As a result, I find that he failed to carry his burden of proof and that this portion of the complaint must be dismissed.

12. James C. Tardio, FN-5537


In contrast to most of the inmates involved in this case, Mr. Tardio presented the dates and other information needed to identify the calls (prepaid and collect) for which he and his family and friends were entitled to refunds.  He testified:  1) When he called home, he dialed a land line number which did not have a cordless phone.  See, Finding of Fact 84.  2) His calls were disconnected using the AITS on February 18, February 26, April 1, January 19 and September 19, 2004.  See, Finding of Fact 85.  3)  His call on April 1 was prepaid.  See, Finding of Fact 87.  4) His collect call on September 19, 2004 was disconnected due to static on the line, and the reconnection fee was $4.65.  See, Finding of Fact 87.  5) He was familiar with the phone in question because he and his fiancé had lived together, and he knew there were no features on the phone.  See, Finding of Fact 88.  6)  He experienced a disconnection when his nephew hit cymbals together in the background.  See, Finding of Fact 89.  



T-Netix disputed Mr. Tardio’s testimony with limited success.  Initially, the T‑Netix witness testified that her records did not show a problem on February 13, 2004 for Mr. Tardio’s account.  Tr. 250.  That record was not disputed or relevant because he did not make a claim for February 13, rather he claimed a refund for February 18.  There were other similar mismatches:  She testified there was no record of a problem on February 25 and March 1.  He specified only February 26.  She testified there was no record of a problem on January 18
 or January 19.  He specified only January 19.  Compare, Finding of Fact 85 to Tr. 249-250.  On the other hand, she disputed his claim for a disconnected prepaid call on April 1.  She had no record of a prepaid call on that date at all.  Tr. 250-251.



Ordinarily these kinds of issues could be reduced to a question of witness credibility.  In most instances, the utility backs up its testimony with company records.  Unfortunately, even though Mr. Tardio testified from complaint forms he had at the hearing with him and even though Ms. Carpenter testified from records she had with her, neither of them put their documents into the record.  T-Netix further undermined its position by analyzing records for dates not relevant to the case.  Mr. Tardio’s presentation was not perfect either.  He did not specify the year involved with any of his claims, except for September 19, 2004.  And he did not clearly specify that he had a claim for January 19, as opposed to simply informing me that his fiancé’s new phone line was activated on that day.  Tr. 226.



It would be easy to conclude both witnesses were not credible and to dismiss Mr. Tardio’s Complaint for failure to carry his burden of proof.  However, I don’t regard his failure to specify a year as crucial.  Realistically, the year could have been 2003 or 2004.  I do not find it burdensome to expect T-Netix to review its records for four dates (not including September 19, 2004) for both years.  See, Finding of Fact 85.  In summary, I find that Mr. Tardio carried his burden of proof and that T-Netix rendered inadequate service by improperly disconnecting a bona fide call connected to the PSN and by failing to reimburse Mr. Tardio and his family for the costs of reconnecting the calls.  Pfeifly, Slip Op. at 15-20.  Accordingly, I will direct T-Netix to:  1) contact Mr. Tardio for the purpose of identifying the phone numbers at issue on those dates; 2) search its records for all calls made to those numbers; 3) identify any disconnections which were coded as three-way call attempts; 4) identify any call reconnections which occurred on the same day; 5) refund the initial reconnection fee plus interest at the legal rate from the date of each reconnection; 6) complete the task within 30 days of the Commission’s final order in this case; and 7) notify Mr. Tardio and the Commission Secretary when the tasks were completed and the refunds deposited in his account and his family’s account.  



There is one postscript which must be added:  counsel for T-Netix agreed to research the claim for the call disconnection on September 19, 2004, due to static on the line.  I directed her to provide a report on that claim to Mr. Tardio and me on Friday, October 1, 2004.  I have no record of receiving any report from counsel on that subject.  Tr. 252‑254.  As a result it will be necessary to sanction the Respondent for this omission at the end of this discussion.  There will also be special instructions for the September 19, 2004 call.

13. Armenious Alston, AY-8284


Similar to Mr. Phelps, Mr. Alston failed to testify with specificity about the names, dates and amounts he paid to reconnect calls.  He also did not present any documents which provided this kind of information.  He only provided general information that he had suffered allegedly improperly disconnected calls.  As a result, I find that he failed to carry his burden of proof and that this portion of the complaint must be dismissed.

14. Richard Morris, FL-1531


Mr. Morris withdrew his portion of the complaint on the record.  See, Finding of Fact 116.  His withdrawal will be granted below.

15. Neil Rosenthal, FN-0695


Mr. Rosenthal withdrew his portion of the complaint on the record.  See, Finding of Fact 123.  His withdrawal will be granted below.

16. Charles Norris, FG-9075


Mr. Norris withdrew his portion of the complaint on the record.  See, Finding of Fact 125.  His withdrawal will be granted below.

17. Eugene Banks, AM-7317


During a break, Mr. Banks and T-Netix were able to settle their dispute.  T‑Netix agreed to file a certificate of satisfaction with respect to Mr. Bank’s portion of the complaint.  See, Finding of Fact 159.  A certificate was filed on November 17, 2005.

18. Edward Iaccarino, FB-3661


Similar to Mr. Phelps, Mr. Iaccarino failed to testify with specificity about the names, dates and amounts he paid to reconnect calls.  He also did not present any documents which provided this kind of information.  He only provided general information that he had suffered allegedly improperly disconnected calls.  As a result, I find that he failed to carry his burden of proof and that this portion of the complaint must be dismissed.

19. Tariq Kelly, EW-7221


In contrast to most of the inmates involved in this case, Mr. Kelly presented the dates and other information needed to identify the calls (prepaid and collect) for which he and his family and friends were entitled to refunds.  He first presented the testimony of Ms. Williams, his grandmother, who testified:  1) She had experienced call disconnections without warning while speaking to her grandson, Mr. Kelly.  See, Finding of Fact 245.  2) The calls which were disconnected occurred at times when Ms. Williams was not making a three-way call attempt and was not receiving another call.  See, Finding of Fact 246.  3) Some of the disconnected calls occurred on August 30, 2005 and October 7, 2005.  See, Finding of Fact 247.  4)  When the disconnections occurred, Ms. Williams received messages that warned custom calling features were not allowed.  See, Finding of Fact 248.  5) Ms. Williams subscribed to custom calling features including three-way calling.  See, Finding of Fact 249.  6) She had been speaking to Mr. Kelly during his entire period of incarceration which went back to 2002.  See, Finding of Fact 250.  7) Initially, Ms. Williams did not experience many disconnections.  However, in the most recent two years she thought the number of disconnections had increased.  See, Finding of Fact 251.  8) She used a cordless phone when she spoke to her grandson.  She was not aware that a cordless phone could be the source of the problem.  See, Finding of Fact 252.



Mr. Kelly then testified:  1) Mr. Kelly remembered that prepaid phone cards started in 2002.  See, Finding of Fact 254.  2) He experienced disconnected calls and initially had not kept track of them.  See, Finding of Fact 255.  3) He tried to avoid three-way call attempts because he had seen inmates assessed a misconduct for this activity and sent to “the hole”.  See, Finding of Fact 256.  4) Mr. Kelly believed that, even if the call receiving party did not have custom calling features, the parties to the call could be disconnected.  See, Finding of Fact 258.  5) The calls made by Mr. Kelly were both prepaid and collect. See, Finding of Fact 259.  6) He advised the people he called not to use three-way calling.  See, Finding of Fact 260.  7) Mr. Kelly remembered having calls disconnected on October 7, 9 and 10, 2005.  There were disconnections prior to those calls, but he had not made notes of those instances.  See, Finding of Fact 261.  8) After some, but not all, disconnections Mr. Kelly would hear the system announcement that custom calling features were not permitted.  See, Finding of Fact 262.  9) He submitted Telephone Complaint Forms.  Initially, some of the forms were returned with responses, and other times nothing was returned.  As he continued to submit forms no responses were received, and he gave up sending the forms.  See Finding of Fact 263.



T-Netix did not address all of Mr. Kelly’s evidence.  Initially, Ms. Carpenter, one of the T-Netix witnesses, explained that she believed that T-Netix stopped providing inmate telecommunications services in August 2003.  See, Finding of Fact 278.  She then testified about records of Mr. Kelly’s calls in and prior to August 2003.  See, Finding of Fact 280.  Her testimony about records of Mr. Kelly’s disconnected calls seemed to be limited to calls occurring prior to August 2003.  See, Finding of Fact 281.  The problem with her testimony was that the specific calls mentioned by Mr. Kelly and his grandmother occurred on August 30, 2005 and October 7, 9 and 10, 2005.  In addition I noted that in response to evidence from other inmates, Ms. Carpenter testified that T-Netix software tracked information about each inmate call which included the reason why the call was disconnected or terminated.  See, Finding of Fact 144.  When this information was viewed with the testimony from Dr. Shaffer that Verizon was the prime contractor, but used T-Netix as a billing and collection subcontractor, I concluded T‑Netix knew or should have known about the calls mentioned by Mr. Kelly and his grandmother.  See, Finding of Fact 209.  



Under these circumstances, I find that Mr. Kelly carried his burden of proving that his calls were improperly disconnected on August 30, 2005 and October 7, 9 and 10, 2005.  I find that T-Netix rendered inadequate service by improperly disconnecting a bona fide call connected to the PSN and by failing to reimburse Mr. Kelly and Ms. Williams for the costs of reconnecting the calls.  Pfeifly, Slip Op. at 15-20.  Similar to Mr. Johnson, I will direct T-Netix to:  1) contact Mr. Kelly and Ms. Williams for the purpose of identifying the phone numbers at issue on those dates; 2) search its records for all calls made to those numbers; 3) identify any disconnections which were coded as three-way call attempts; 4) identify any call reconnections which occurred on the same day; 5) refund the initial reconnection fee plus interest at the legal rate from the date of each reconnection; 6) complete the task within 30 days of the Commission’s final order in this case; and 7) notify Mr. Kelly and the Commission Secretary when the tasks were completed and the refunds deposited in his account and credited to Ms. William’s account.

20. James A. Paluch, Jr., BQ-3769 



Mr. Paluch submitted extensive documents regarding his complaints to the DOC about his objections to and payments for announcement overlays and the failure of prison officials to provide photocopy services as he believed he had properly requested.  As noted above, this Commission has already conclusively ruled in favor of T-Netix with respect to announcement overlays.  George Feigley v. Verizon Select Services, Inc et al., Opinion and Order, entered April 24, 2006, at Docket Nos. C-20029138 and C-20029154 (Slip Op. at 11-13).  That subject does not merit further discussion and is closed.



With respect to photocopy services, I find no basis for believing that this Commission has any jurisdiction to review these DOC procedures.  Indeed, Mr. Paluch was resourceful enough to provide the appropriate number of copies of 21 documents at the hearing (albeit not necessarily from prison services).



He also provided a limited amount of testimony regarding allegedly improperly disconnected calls.  He subpoenaed Ms. Strandberg (a complainant in a previous case) to testify on his behalf.  Unfortunately, she was unable to confirm that any call from him had been disconnected.  See, Finding of Fact 267.  Mr. Paluch was permitted to cross-examine Dr. Shaffer, as well.  He did not elicit any information from Dr. Shaffer regarding Mr. Paluch’s personal experiences with improper disconnections.



After reviewing the record, I find that Mr. Paluch failed to establish a prima facie case on the subject of disconnected calls.  Accordingly, his claim must be dismissed.

21. Donald Smith, GD-3969


Mr. Smith and Mr. Luterman were admitted as complainants by Interim Order No. 3, dated June 20, 2005, which stated in pertinent part:


On May 24, 2005, the Commission received a Motion For Leave To Amend Additional Complainants from Mr. Meehan.  The Motion was not dated, but it did show service was made on counsel for T-Netix.  T-Netix did not file a responsive pleading.  Mr. Meehan alleged: 1) that, upon his recent transfer to SCI‑Frackville, he found the same telephone conditions as he left at SCI-Huntingdon, 2) that two additional inmates at Frackville indicated they documented the same sort of problems and wished to add themselves to the Yount Complaint at Docket No. C‑20042655 and 3) that it would be economical and expeditious to add them to the current proceeding.  The two additional inmates are Donald Smith GD-3969 (old number DM‑4247) and Martin Luterman DU-0062.  All three inmates signed the document.  I agree to the extent that the two additional Complainants will be limited to alleged problems with in Pennsylvania T-Netix service only through August 2003.  Alleged service issues after August 20, 2003, would the responsibility of VSSI which is not a party to this case.  Their hearing will not be included in the June 28 hearing because T-Netix will not have had sufficient time to prepare a defense on such short notice.

Slip Op. at 1-2 and 7-8.  Due to the language of my order adding these two complainants, T‑Netix objected to Mr. Smith’s presentation of evidence regarding disconnected calls occurring after August 2003.  Based on the order’s language the objection was sustained.  Tr. 713-717.  With the advantage of hindsight and the Commission decision in Pfeifly, I now know that the limitation in the order was incorrect.  Be that as it may, the objection was properly made and decided.
  The real question is what to do to remedy the situation.  It would be unfair to T‑Netix to simply reverse my ruling because the Respondent did not continue to cross-examine Mr. Smith on subjects which would have been reviewed as part of his presentation.  It would also be unfair to Mr. Smith to allow the ruling to stand because, prior to the hearing, he had submitted documentation which was not offered or admitted and which could have been used to demonstrate specific dates and times when his phone calls were improperly disconnected (albeit after August 2003).  Under these circumstances, I find that it is fair to the parties to clarify my ruling by denying that portion of his claim for refunds related to calls made after August 2003 without prejudice.



With respect to calls made prior to and during August 2003
and like Mr. Phelps, Mr. Smith failed to testify with specificity about the names, dates and amounts he paid to reconnect calls.  He also did not present any documents which provided this kind of information.  He only provided general information that he had suffered allegedly improperly disconnected calls.  As a result, I find that he failed to carry his burden of proof and that this portion of his complaint must be dismissed.  

22. Martin Luterman, GK-6040


Similar to Mr. Phelps, Mr. Luterman failed to testify with specificity about the names, dates and amounts he paid to reconnect calls.  He also did not present any documents which provided this kind of information.  He only provided general information that he had suffered allegedly improperly disconnected calls.  No objections were made to the scope of his presentation of evidence.  As a result, I find that he failed to carry his burden of proof for all of his claims against T-Netix, as of the November 18, 2005 and that this portion of the complaint must be dismissed.

C.
Civil Penalties


Each complaint filed with the Commission is served on the respondent by the Commission’s Secretary.  In addition to the complaint, the Secretary sends a Formal Complaint Notice To Respondent To Answer Or Satisfy, which reads in part:


2.
If you fail to either satisfy this complaint or to file answer [sic] or other responsive pleading within twenty (20) days, you will be deemed to have admitted all the allegations in this complaint in accordance with Section 5.61 of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Section 5.61.  In that event, the Commission may, without hearing, enter an order which either revokes or suspends any certificate or permit held by you or which imposes a fine or any other appropriate penalty or remedy authorized by the Public Utility Code, 66 Pa. C.S. Section 101, et seq.; and, if you are a customer of a utility, an order may be entered which prescribes a payment schedule or which authorizes termination of utility services.  The Commission is not limited to the relief sought by the complainant in paragraph 4 of the attached complaint.

* * * 


5.
If you file a timely answer which specifically denies the allegations in this complaint, or which raises material questions of law or fact, this matter shall be referred to the Office of Administrative Law Judge for hearing and decision.  If, after hearing on the issues raised by that answer, you are found to have committed any of the violations alleged in the complaint, the Administrative Law Judge may render a decision which either revokes or suspends any certificate or permit held by you or which imposes a fine or any other appropriate penalty or remedy authorized by the Public Utility Code, 66 Pa. C.S. Section 101, et seq.; and, if you are a customer of a utility, an order may be entered which prescribes a payment schedule or which authorizes termination of utility services.  In the imposition of a penalty after a hearing the Administrative Law Judge is not bound by the relief sought by the complainant in paragraph 4 of the attached complaint.  

Id at 1-2.  Based on this language, I find T-Netix had notice that, if the Answer was late or if the Complaint was sustained (and it has been in part) the full panoply of remedies would be available to the presiding officer and the Commission.  I hasten to add that my examination of the docket entries showed that the Complaint was served on the Company on March 24, 2004.  The Answer was filed on September 10, 2004.  Given that the Company had 20 days to file an answer, I find that it failed to file in a timely fashion.  52 Pa. Code §5.61(a).



The appropriate amount of a civil penalty to be imposed when there is a violation of the Public Utility Code or Commission Regulations is determined in accordance with the standards set forth in Joseph A. Rosi v. Bell Atlantic- Pa., Inc. and Sprint Communica​tions Company, Docket No. C‑00992409 (Order entered February 10, 2000) (Rosi).  These standards have been adapted to generically apply to all utility types.  See Pa. P.U.C. v. NCIC Operator Services, M-00001440 (Order entered December 21, 2000).  Under the standards of Rosi, the Commission considers the following factors:

1.
Whether the violation was intentional or negligent.  If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500.00 to $1,000.00 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500.00 per day.  The precise penalty amount per day will be arrived at by applying the following additional standards, while recognizing that the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.

2.
Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer's account.

3.
Whether the regulated entity initiated procedures to prevent future slamming.

4.
The number of customers affected and the duration of the violation.

5.
Whether the penalty arises from a settlement or a litigated proceeding.

6.
The compliance history of the regulated entity which committed the violation.

7.
Whether the regulated entity cooperated with the Commission.

8.
The amount necessary to deter future violations.

9.
Past Commission decisions in similar situations.

10.
Other relevant factors. 



As noted in the previous discussions, T-Netix failed in one instance to follow through with representations made at the hearing.  With respect to Mr. Tardio, T‑Netix agreed to research his claim for a refund when a disconnection occurred due to static on the line.  I directed counsel to provide a report on that claim to Mr. Tardio and me on Friday, October 1, 2004.  I have no record of receiving any report from counsel on that subject.  Tr. 252‑254.  Nor was there any such record in the Commission’s official folders in the File Room.



Unfortunately, this one instance was not the first time that T-Netix failed to submit a report after agreeing to do so.  In Franks v. T-Netix, Inc. and T-Netix Telecommunications, Inc., Opinion and Order, entered April 25, 2006, at Docket No. C‑20030123 (Slip Op.) this Commission upheld the imposition of a civil penalty for the failure of T-Netix to report that T-Netix had properly credited Mr. Franks’ account for admittedly poor service.  Slip Op. at 10, 12-16.  I find that T-Netix committed a similar violation of the Section 1501 of the Public Utility Code by its failures to complete the task of reporting the results of investigating Mr. Tardio’s “static” complaint when the record clearly reflected its commitment to do so.  



Looking at the Rosi standards I find that, the penalty arose in a litigated proceeding (standard 5); there is a history of prior violations (standard 6), that the amount should be set to deter future violations (standard 8); and there is a directly applicable prior Commission decision (standard 9).  While it would be permissible to assess a penalty based on each day beyond the October 1, 2004 deadline, I have concluded that in taking all of the standards into consideration a single $1000.00 penalty should be sufficient.  66 Pa. C.S. §3301.  I hasten to add the obvious:  The report is still due.  However, I find it more appropriate to impose the conclusion advocated by Mr. Tardio.  T-Netix will be conclusively presumed to have improperly disconnected the September 19, 2004 collect call and will be directed to pay Mr. Tardio’s family the connection fee plus interest at the legal rate from September 19, 2004.

IV.
CONCLUSIONS OF LAW
1.
The inmates had the burden of proof to demonstrate that the Respondents violated the Public Utility Code (66 Pa. C.S. §§101 et seq.), the Commission’s regulations (52 Pa. Code §§1.1 et seq.) or a Commission Order.  66 Pa. C.S. §332(a).



2.
This Commission has jurisdiction over the parties to this case and over the rates and service rendered inside Pennsylvania by the Respondents.  66 Pa. C.S. §§701, 1301 and 1501.



3.
This Commission does not have jurisdiction over the rates for service rendered outside Pennsylvania by the Respondents.



4.
This Commission has jurisdiction over the service rendered inside Pennsylvania for calls which terminated outside Pennsylvania by the Respondents.



5.
Hearsay, properly objected to, is not an acceptable basis for making a finding of fact without corroboration.  Anderson v. Department of Public Welfare, 79 Pa. Commonwealth Ct. 182, 186, 468 A.2d 1167, 1169 n. 5 (1983).



6.
Even though the inmates and/or their families were paying for the time used to play the overlays which preempted the parties’ conversations, the messages were not violative of the law, regulations or a Commission order.  See, e.g., Feigley v. T‑Netix, Inc. and T‑Netix Telecommunications Services, Inc., Initial Decision, dated April 12, 2006, Docket Nos. C‑20029138 and C-20029154 (Slip Op. at 22) (Feigley IV).  



7.
The Telecommunications Act of 1996 designated inmate telephone service as payphone service.  47 U.S.C. §276(d).



8.
T-Netix is a certificated reseller of interexchange services.



9.
T-Netix had notice that, if its Answer to the Complaint was late or if the Complaint was sustained, the Administrative Law Judge could render a decision which either revoked or suspended any certificate or permit held by the utility or which imposed a fine or any other appropriate penalty or remedy authorized by the Public Utility Code, 66 Pa. C.S. Section 101, et seq.; and, in the imposition of a penalty after a hearing the Administrative Law Judge was not bound by the relief sought by the Complainant in paragraph 4 of the Complaint.


10.
The docket entries showed that the Complaint was served on the Company on March 24, 2004.  The Answer was filed on September 10, 2004.  Given that the Company had 20 days to file an answer, it failed to file in a timely fashion.  52 Pa. Code §5.61(a).



11.
The appropriate amount of a civil penalty to be imposed when there is a violation of the Public Utility Code or Commission Regulations is determined in accordance with the standards set forth in Joseph A. Rosi v. Bell Atlantic- Pa., Inc. and Sprint Communica​tions Company, Docket No. C‑00992409 (Order entered February 10, 2000) (Rosi).  These standards have been adapted to generically apply to all utility types.  See Pa. P.U.C. v. NCIC Operator Services, M-00001440 (Order entered December 21, 2000).  Under the standards of Rosi, the Commission considers the following factors:

1.
Whether the violation was intentional or negligent.  If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500.00 to $1,000.00 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500.00 per day.  The precise penalty amount per day will be arrived at by applying the following additional standards, while recognizing that the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.

2.
Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer's account.

3.
Whether the regulated entity initiated procedures to prevent future slamming.

4.
The number of customers affected and the duration of the violation.

5.
Whether the penalty arises from a settlement or a litigated proceeding.

6.
The compliance history of the regulated entity which committed the violation.

7.
Whether the regulated entity cooperated with the Commission.

8.
The amount necessary to deter future violations.

9.
Past Commission decisions in similar situations.

10.
Other relevant factors. 



12.
Looking at the Rosi standards, with respect to Mr. Tardio, the penalty arose in a litigated proceeding (standard 5); there is a history of prior violations (standard  6), the amount should be set to deter future violations (standard 8); and there is a directly applicable prior Commission decision (standard 9).  The appropriate penalty is $1000.00.   66 Pa. C.S. §3301.



13.
When a party commits on the record to make an investigation of a specific claim and fails to do so, the presiding officer has the discretion to impose a conclusive presumption in favor of the claimant.



14.
Mr. Yount carried his burden of proof and is entitled to a total refund in the amount of his $6.90 connection fees for both of his calls (one each at $3.45 per call on December 12 and 13, 2003) plus interest at the legal rate for each fee starting on the dates noted above.



15.
T-Netix rendered inadequate service by improperly disconnecting bona fide calls connected to the Public Switched Network and by failing to reimburse Mr. Yount for the costs of reconnecting the calls on December 12 and 13, 2003.  Pfeifly, Slip Op. at 15-20.



16.
T-Netix continued to act as a regulated public utility because it was a certificated interexchange carrier (IXC) and because it owned the telephone equipment which made up the AITS.  Pfeifly, Slip Op. at 15-20.



17.
When the inmates use their prepaid accounts to pay for the calls and so long as they comply with all of the security requirements set forth by the DOC, they are customers who are entitled to adequate, efficient, safe and reasonable service and facilities.  Public Utility Code, 66 Pa. C.S. §1501.  



18.
The DOC is not a customer because it pays nothing for the calls or use of the system.  The DOC shares in the revenue received from the inmates and their families and friends who use the system.



19.
Mr. Phelps failed to carry his burden of proof, and this portion of the complaint must be dismissed.



20.
Mr. Milliner failed to carry his burden of proof, and this portion of the complaint must be dismissed.



21.
Mr. Beckett was unable to reconnect his call to a cell phone on August 26, 2004, and did not incur another connection fee to reconnect the call.  He is not entitled to reimbursement for a fee that he did not pay.  


22.
There was no proof that Mr. Beckett’s call to a cell phone was mistakenly terminated as a three-way call attempt. 



23.
Mr. Beckett failed to carry his burden of proof, and this portion of the complaint must be dismissed.



24.
Mr. Sean Johnson, EG-2035, carried his burden of proof and is entitled to a refund in the amount of his reconnection fees for calls to his ex-wife’s home in period of September, October and November of 2003 plus interest at the legal rate from the date of each reconnected call.



25.
T-Netix rendered inadequate service by improperly disconnecting  bona fide calls connected to the Public Switched Network and by failing to reimburse Mr. Sean Johnson, EG-2035, for the costs of reconnecting the calls.  Pfeifly, Slip Op. at 15-20.



26.
Mr. Meehan failed to carry his burden of proof, and this portion of the complaint must be dismissed.



27.
Mr. Gay failed to carry his burden of proof, and this portion of the complaint must be dismissed.



28.
Mr. Strohl failed to carry his burden of proof, and this portion of the complaint must be dismissed.



29.
Mr. Terry Johnson, FV-7188, failed to carry his burden of proof, and this portion of the complaint must be dismissed.



30.
Mr. Moser failed to carry his burden of proof, and this portion of the complaint must be dismissed.



31.
Mr. Hall failed to carry his burden of proof, and this portion of the complaint must be dismissed.



32.
Mr. Tardio carried his burden of proof.



33.
T-Netix rendered inadequate service by improperly disconnecting bona fide calls connected to the Public Switched Network and by failing to reimburse Mr. Tardio and his family for the costs of reconnecting the calls on January 19, February 18, February 26 and April 1 of 2003and/or 2004, as well as September 19, 2004.  Pfeifly, Slip Op. at 15-20.



34.
Mr. Alston failed to carry his burden of proof, and this portion of the complaint must be dismissed.



35.
Mr. Morris’ request for withdrawal of his portion of the complaint on the record was in the public interest and will be granted below.  52 Pa. Code §5.94.



36.
Mr. Rosenthal’s request for withdrawal of his portion of the complaint on the record was in the public interest and will be granted below.  52 Pa. Code §5.94.



37.
Mr. Norris’ request for withdrawal of his portion of the complaint on the record was in the public interest and will be granted below.  52 Pa. Code §5.94.



38.
Mr. Iaccarino failed to carry his burden of proof, and this portion of the complaint must be dismissed.



39.
Mr. Kelly carried his burden of proof and is entitled to refunds for reconnection fees for prepaid calls by him and/or refunds to his grandmother, Ms. Williams, for collect calls from him for the dates of August 30 and October 7, 9 and 10 of 2005 plus interest at the legal rate from the date of each reconnected call.



40.
Mr. Paluch failed to establish a prima facie case on the subject of disconnected calls, and this portion of the complaint must be dismissed.



41.
The language of my Interim Order No. 3, dated June 20, 2005, improperly limited the claims of Mr. Donald Smith, GD-3969, and Mr. Luterman to the disconnection of calls occurring prior to and during August 2003.  Pfeifly.  



42.
Objections made to Mr. Smith’s presentation which were based on that order at the November 18 hearing were properly sustained.



43.
Mr. Donald Smith, GD-3969, failed to carry his burden of proof regarding disconnected calls prior to and during August 2003, and this portion of the complaint must be dismissed.



44.
Any claims by Mr. Donald Smith, GD-3969, for disconnected calls made after August 2003 are dismissed without prejudice.



45.
Mr. Luterman failed to carry his burden of proof, and this portion of the complaint must be dismissed.
V.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Jon E. Yount, AC-8297 et al v. T‑Netix, Inc. and T‑Netix Telecommunications Services, Inc. at Docket No. C-20042655 is hereby sustained in part and denied in part as set forth in more detail below.



2.
That those portions of the Complaint regarding announcement overlays which preempted telephone conversations between the inmates and their families, friends, attorneys, etc. are hereby dismissed.



3.
That those portions of the Complaint regarding the claims for refunds for improperly disconnected calls by the Automated Inmate Telephone System from Richard Phelps, AM-8511, James Milliner, CA-0123, Harry L. Beckett, BZ-1379, Michael Meehan, BE-3945, Wilmer G. Gay, AF-2709, Joseph M. Strohl, CN-2097, Terry Johnson, FV-7188, Jeffrey P. Moser, Bernard Hall, EL-0234, Armenious Alston, AY-8284, Edward Iaccarino, FB-3661, James A. Paluch, Jr., BQ-3769 and Martin Luterman, GK-6040 are hereby dismissed.



4.
That those portions of the Complaint regarding the claims for refunds for improperly disconnected calls by the Automated Inmate Telephone System for the period up to and including August 2003 from Donald Smith, GD-3969, are hereby dismissed.



5.
That those portions of the Complaint regarding the claims for refunds for improperly disconnected calls by the Automated Inmate Telephone System for the period following August 2003 from Donald Smith, GD-3969, are hereby dismissed without prejudice.



6.
That those portions of the Complaint regarding the claims for refunds for improperly disconnected calls by the Automated Inmate Telephone System from Jon E. Yount, AC-8297, for calls made on December 12 and 13, 2003, are hereby sustained.



7.
That T-Netix shall within thirty (30) days of receipt of the final Commission Order refund the amount of $6.90 for connection fees for both of Mr. Yount’s calls (one each at $3.45 per call on December 12 and 13, 2003) plus interest at the legal rate for each fee starting on the dates noted above and notify Mr. Yount and the Commission Secretary when the tasks were completed and the amount of the refunds credited to his account.



8.
That those portions of the Complaint regarding the claims for refunds for improperly disconnected calls by the Automated Inmate Telephone System from Sean Johnson, EG-2035, for calls made to his ex-wife’s home in period of September, October and November of 2003 are hereby sustained.



9.
That T-Netix shall:  1) contact Sean Johnson, EG-2035, for the purpose of identifying the phone number at his ex-wife’s home; 2) search its records for all calls made to that number in September, October and November of 2003; 3) identify any disconnections which were coded as three-way call attempts in period of September, October and November of 2003; 4) identify any call reconnections which occurred on the same day; 5) refund the initial reconnection fee plus interest at the legal rate from the date of each reconnection; 6) notify Mr. Johnson and the Commission Secretary when the tasks were completed and the amounts of the refunds credited to his account; and 7) complete the task within thirty (30) days of the Commission’s final order in this case.



10.
That those portions of the Complaint regarding the claims for refunds for improperly disconnected calls by the Automated Inmate Telephone System from James C. Tardio, FN-5537, for calls made on January 19, February 18, February 26 and April 1 of 2003 and/or 2004, are hereby sustained.



11.
That T-Netix shall:  1) contact Mr. Tardio for the purpose of identifying the phone numbers at issue on those dates; 2) search its records for all calls made to those numbers; 3) identify any disconnections which were coded as three-way call attempts; 4) identify any call reconnections which occurred on the same day; 5) refund the initial reconnection fee plus interest at the legal rate from the date of each reconnection; 6) notify Mr. Tardio and the Commission Secretary when the tasks were completed and the amounts of the refunds credited to his account; and 7) complete the task within thirty (30) days of the Commission’s final order in this case. 


12.
That those portions of the Complaint regarding the claim for a refund for an improperly disconnected call by the Automated Inmate Telephone System from James C. Tardio, FN-5537, for a call made on September 19, 2004, is hereby sustained.



13.
That T-Netix shall:  1) contact Mr. Tardio for the purpose of identifying the phone number at issue on that date; 2) search its records for all calls made to that number; 3) identify any call reconnections which occurred on the same day; 4) refund the initial reconnection fee to his family plus interest at the legal rate from the date of each reconnection; 5) notify Mr. Tardio and the Commission Secretary when the tasks were completed and the amounts of the refunds credited to the family account; and 6) complete the task within thirty (30) days of the Commission’s final order in this case. 



14.
That the withdrawal of that portion of the complaint related to Richard Morris, FL‑1531, is hereby approved.


15.
That the withdrawal of that portion of the complaint related to Neil Rosenthal, FN-0695, is hereby approved.



16.
That the withdrawal of that portion of the complaint related to Charles Norris, FG-9075, is hereby approved.



17.
That those portions of the Complaint regarding the claims for refunds for improperly disconnected calls by the Automated Inmate Telephone System from Tariq Kelly, EW‑7221, for calls made on August 30, 2005 and October 7, 9 and 10, 2005 are hereby sustained.



18.
That T-Netix shall:  1) contact Mr. Kelly and Ms. Williams for the purpose of identifying the phone numbers at issue on those dates; 2) search its records for all calls made to those numbers; 3) identify any disconnections which were coded as three-way call attempts; 4) identify any call reconnections which occurred on the same day; 5) refund the initial reconnection fee plus interest at the legal rate from the date of each reconnection; 6) notify Mr. Kelly and Ms. Williams and the Commission Secretary when the tasks were completed and the amounts of the refunds credited to their accounts; and 7) complete the task within thirty (30) days of the Commission’s final order in this case. 



19.
That T-Netix shall within thirty (30) days of receipt of the final Commission Order pay a civil penalty of One Thousand Dollars ($1000.00) as provided for in Section 3301 of the Public Utility Code, 66 Pa. C.S. §3301, by sending a certified check or money order made payable to the Pennsylvania Public Utility Commission and mail it to:



Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265



20.
That Respondents, T‑Netix, Inc. and T‑Netix Telecommunications Services, Inc., Cease and Desist from further violations of the Public Utility Code and the Commission’s Regulations.



21.
That the Commission Secretary upon receipt of notices, from T‑Netix, Inc. and T‑Netix Telecommunications Services, Inc., that they refunded the appropriate amounts due in accordance with paragraphs 7 (Mr. Yount, AC-8297), 9 (Sean Johnson, EG-2035), 11 and 13 
(James C. Tardio, FN-5537) and 18 (Tariq Kelly, EW‑7221) and notice from the Commission Fiscal Office that T‑Netix, Inc. and T‑Netix Telecommunications Services, Inc., paid the One Thousand Dollar ($1000.00) Civil Penalty, shall mark this proceeding closed.

DATED:
January 19, 2007















Louis G. Cocheres








Administrative Law Judge
�	The other inmates were:  Michael K. Meehan, BE-3945, Unique Pinkney (later released), Richard Morris, FL�1531, Neil Rosethal, FN-0695, Jeffrey P. Moser, Paul Studenroth, AH-2234, Joseph M. Strohl, CM�2097, Terry Johnson, FB-7188, Charles Norris, FG-9075, Ed Iaccarino, FB-0234, Bernard Hall EL�0234, Armenious Alston, AY-8284, Harry L. Beckett, BZ-1379, James C. Tardio, FN-5537, James Milliner, CA-0132,  Wilmer B. Gay, AF-2709, James A Paluch, Jr., BQ-3769, Sean Johnson, EG-2035, Eugene Banks, AM-7317, Tariq Kelly, EW-7221, Richard Phelps, AM-8511.








�	Based on this testimony, counsel for T-Netix agreed to contact the DOC to determine whether or not the volume on the random overlay announcements could be lowered so as not to preempt the conversations in progress.  


Tr. 678-679.


�	I mistakenly designated January 18, not Mr. Tardio.  Tr. 227.


�	I also note that T-Netix did not make similar objections to the presentations by any other inmates.  To that extent I regard the objections as waived for the other claims.
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