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HISTORY OF THE PROCEEDING


This decision denies a complaint that Jeffrey L. and Mary K. Boozer (“Complainants”) filed on July 7, 2006.  They challenge bills that they received for residential natural gas service from National Fuel Gas Distribution Corporation (“Respondent” or “NFG”).  The Complainants assert that until May 2005 when their service was terminated, NFG furnished them with gas from a large, high-pressure commercial line.  They want a review of their account and they are seeking an adjustment of the balance owed.  This complaint represents an untimely appeal of a Bureau of Consumer Services (“BCS”) determination issued on March 10, 2005 at BCS Case No. 1698832.  The Respondent answered the complaint on August 25, 2006.


I received this case assignment on August 29, 2006.  A standard Prehearing Order was issued on August 31, 2006.  A telephonic hearing originating from the Pittsburgh office of the Commission convened at 9:00 a.m. on October 24, 2006.  The Complainants appeared pro se.  Lee E. Hartz, Esq. represented the Respondent.  Counsel orally moved to dismiss the complaint as untimely.  This matter was taken under advisement (N.T. 7‑9).  NFG proffered five exhibits that were admitted into the record.  The hearing generated 68 pages of notes of testimony.  Neither party filed a brief.  The record closed on November 27, 2006.
FINDINGS OF FACT
1. The Complainants, Jeffrey L. and Mary K. Boozer, have resided at 1944 North Perry Highway, Fredonia, Pennsylvania 16124 for the past three years (N.T. 11‑12).

2. The Respondent, National Fuel Gas Distribution Corporation, provided the Complainants with residential natural gas service at this address from September 2, 2003 until May 16, 2005, when it terminated service for nonpayment of its bill (N.T. 13, 24, 50, 64; NFG Exh. B).
3. The outstanding balance on this account amounts to $6,226.45 (N.T. 49‑50; NFG Exh. B).

4. The Complainants reside in a 5,000 sq. ft. two-story, wood-frame farmhouse.  The original 2,000 sq. ft. structure was built in 1899, while a 3,000 sq. ft. addition was constructed in 1973.  New double-pane, double-E windows have replaced all but two of the existing windows and insulation was added.  The first floor consists of a kitchen, dining room, library, great room, 1¾ bathrooms, and a utility room.  The second floor has three bedrooms and two bathrooms in the older section of the house, and a computer room, master bedroom with a walk-in closet, and a master bath in the addition (N.T. 13‑14).
5. The house has two furnaces.  A gas forced-air furnace supplied heat to the original part of the house.  A natural gas hot water boiler supplied radiator heat to the newer section of the house.  The boiler is approximately four years old.  One of the furnaces furnished heat to the attached two-car garage, which the Complainants turned off in the winter.  They also had two natural gas water heaters, one of which was four years old and the other two years old (N.T. 15‑17).
6. The Complainants’ daughter married in July 2004 and moved away with her husband (N.T. 17).
7. The Complainants challenge all of their natural gas bills as too high.  They explain that they only received estimated bills for the first six months that they lived there.  After an actual meter reading in March 2004, NFG sent them a bill seeking an additional $3,100 for gas consumption during the previous six months (N.T. 17‑18).
8. The Complainants’ gas meter is located inside their house (N.T. 19).

9. The Complainants summoned someone from a local heating and air-conditioning company to inspect their gas appliances and test their equipment.  They received no report of anything amiss (N.T. 19).
10. The Complainants believe NFG’s technician, who removed the gas meter for testing and observed their gas appliances, did not check the energy efficient windows and energy conservation measures they took to curb consumption (N.T. 20-21).
11. The Complainants assert that NFG never offered them an opportunity to observe the testing of their gas meter.  A day after they received NFG’s report on the meter testing, they received a letter from NFG threatening to terminate service, unless they paid the bill in full within 30 days.  They state that NFG never evinced any concern for why their gas bills were so high (N.T. 20‑21).
12. The Complainants believe NFG’s Usage Comparison Report is inaccurate for the months of September 2003 through September 2004.  When they received the bill for $3,100 in March 2004, the Complainants shut off their furnaces.  When NFG changed the gas meter in June 2004, the Complainants claim they noted a significant decrease in recorded consumption thereafter (N.T. 21‑23; NFG Exh. D).
13. The Complainants did not use their furnaces from March 25, 2004 until October 1, 2004 (N.T. 24‑25, 51‑53).

14. The Complainants assert that NFG tested the gas meter under different conditions than existed at their house.  They note that the gas main serving their house also serves a 12,000 sq. ft. commercial greenhouse, but they and one other house are the only residential customers on this main.  This main is served by a larger than usual regulator station and the gas pressure in the main is greater than other mains serving residential customers.  For this reason, the Complainants believe the gas meter erroneously recorded their consumption (N.T. 23‑24, 28‑29).
15. The BCS issued a determination on the Complainants’ informal complaint challenging the reasonableness of NFG’s bill at BCS Case No. 1698832 on March 10, 2005 (N.T. 33‑34; NFG Exh. A).
16. An NFG technician performed an energy audit of the Complainants’ home on August 19, 2005.  The technician found a 5,000 sq. ft. home with large heat loss from window glass areas.  He also found a gas forced-air furnace with a 150,000 Btu/hr. input burner, a hot water boiler with a 225,000 Btu/hr. burner, and two hot water tanks with 33,000 Btu/hr. burners each.  He concluded that if the furnace and boiler each ran 50% of the time, they would consume 1,116 Ccf of natural gas per month in addition to the base load.  NFG posits the Complainants possess the capacity to consume the amount of natural gas for which they were billed (N.T. 34‑35, 39‑40, 58‑59, 61‑62; NFG Exh. C).

17. NFG prepared an Account Statement for the Complainants’ account.  NFG initially furnished gas service to this account beginning on September 2, 2003.  It tendered estimated bills to the Complainants for the ensuing six months until it obtained an actual meter reading on March 25, 2004.  At that time, NFG determined that it had underestimated the previous six months’ billing and adjusted the Complainants’ bill (N.T. 35‑37, 55‑57, 60, 63‑64; NFG Exh. B).
18. The Account Statement discloses a decline in gas consumption from March 25, 2004 until October 1, 2004 during which the Complainants shut down the furnace and boiler.  During those months, the meter was read five times (N.T. 37‑40; NFG Exh. B).
19. NFG changed the gas meter on June 8, 2004.  The meter tested at .1% fast, which NFG concludes would have no appreciable effect upon the Complainants’ recorded consumption (N.T. 39‑40, 42, 44, 60‑61).

20. NFG does not normally offer customers, who wish to have their gas meters tested, an opportunity to observe the meter testing (N.T. 41‑42).

21. NFG prepared a Usage Comparison Report for this account from September 23, 2003 to May 16, 2005.  The Report shows higher gas consumption for the Complainants during the months of November through March than during the rest of the year in both 2003-2004 and 2004-2005, although there was slightly less consumption in 2004-2005 than in the previous year.  The winter of 2004-2005 was warmer than the previous year as indicated by the difference in Degree Days for the two periods (N.T. 44‑45, 57‑58; NFG Exh. D).
22. NFG does not classify the gas mains on its system as commercial, industrial or residential.  Instead, it classifies them as low, medium and high pressure lines (N.T. 47).
23. NFG furnishes gas service to the Complainants from a medium pressure line (N.T. 47, 53‑54).

24. NFG notes that it is common for residential customers to be served from a medium pressure line on its system (N.T. 48).

25. NFG places regulators intermittently on its system to maintain pressure on the lines.  Regulators may be placed near residences, but they are not situated to serve a particular type of customer (N.T. 46‑47, 54‑55, 62‑63). 

26. NFG observes that all gas meters are fitted with a type of regulator to reduce system pressure before gas passes through the meter for normal residential use (N.T. 47‑48).

27. NFG has received no high-pressure complaints from any other customers served on the same medium pressure line as the Complainants (N.T. 48).

28. NFG has not performed any work on the regulator serving the Complainants other than to upgrade a modem, which communicates information to the Company.  This work did not affect the pressure or measurement of gas on the line (N.T. 48‑49).
DISCUSSION
A.
The Motion to Dismiss


The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code §5.103, permit a party to present an oral motion for relief during a hearing.  In this case, Respondent’s counsel, during the hearing on October 24, 2006, orally moved to dismiss the complaint as untimely pursuant to 52 Pa. Code §56.172, which provides in pertinent part:
Within 20 days of notification or mailing of the informal complaint report and not thereafter except for good cause, an appeal from the report of the Consumer Service Representative may be initiated by means of a written intention to appeal.

(N.T. 7‑9).  Counsel notes the BCS issued its determination on this subject on March 10, 2005 at BCS Case No. 1698832, yet the Complainants did not file their complaint until July 7, 2006.
  Accordingly, counsel argues the appeal was untimely.  The Respondent, however, does not allege any prejudice by the delay.


On behalf of the Complainants, Ms. Boozer explains her husband was seriously injured in an automobile accident, which required extensive rehabilitation and recuperation.  All of their energies were directed towards his recovery.  Such circumstances clearly fall within the “good cause” exception of 52 Pa. Code §56.172.  Moreover, the Commission policy in establishing Chapter 56 of its regulations was to establish “uniform, fair and equitable residential utility service standards governing eligibility criteria, credit and deposit practices, and account billing, termination and customer complaint procedures.”  52 Pa. Code §56.1.  Every privilege conferred or duty required under this Chapter “imposes an obligation of good faith, honesty and fair dealing in its performance and enforcement.”  Id.  Hence, this Chapter must be “liberally construed to fulfill its purpose and policy and to insure justice for all concerned.”  Id.  Thus, the Complainants have articulated sufficient good cause to allow their complaint to proceed to a final decision on the merits.  The motion to dismiss the complaint as untimely will be denied.
B.
The “High Bill” Claim

1.
The Burden of Proof


The Complainants assert the bills they received from NFG were unreasonably high.  They ask for a review of their account and an adjustment to a more reasonable balance.  As the parties seeking affirmative relief from the Commission, the Complainants bear the burden of proof.  66 Pa. C.S. §332(a).



The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1954); and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether the Complainants have satisfied their burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainants’ evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234.



Furthermore, one must exercise care to ensure substantial evidence in the record supports the decision of the Commission.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; and Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  Philadelphia Gas Works v. Pa. P.U.C., 898 A.2d 671 (Pa. Cmwlth. 2006).  The pertinent inquiry is whether substantial evidence exists to support the Commission’s findings.  Elliot Co. v. Workers’ Comp. Appeal Bd. (Shipley), 785 A.2d 480 (Pa. Cmwlth. 2002).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.



In Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), the Commission outlined the general dynamics for the burden of proof in a case that raises a high bill dispute.  In order to determine whether a complainant has established a prima facie case where there are claims of unusually high bills, this Commission has declared that certain factors must be considered.  While the accuracy of the meter is an important factor in resolving a billing dispute, it is not the sole criterion.  Id. at 100.  A complainant may establish a prima facie case by showing that: (1) the disputed bill was abnormally high when compared to prior usage patterns; and (2) his/her pattern of usage had not changed.  Id.  In looking at these criteria, one may consider the billing history of the account, any change in the number of occupants residing in the household, the potential for energy utilization, and any other relevant facts or circumstances that come to light during the proceeding.  Replogle v. Pennsylvania Electric Company, 54 Pa. P.U.C. 528 (1980).  In this way, a complainant may prove entitlement to relief by wholly circumstantial evidence, rather than direct evidence of some utility misfeasance.  Milkie v. Pa. P.U.C., 768 A.2d 1217 (Pa. Cmwlth. 2001).


The “Waldron Rule” is nothing more than an evidentiary rule, which the Commission adopted to apportion the burden of going forward with the evidence.  Pennsylvania Electric Company v. Pa. P.U.C., 473 A.2d 704, 705-6 (Pa. Cmwlth. 1984).  As such, it is immaterial to the applicability of the rule whether the customer is residential, commercial or industrial.  Chiaverini v. Duquesne Light Company, Docket No. C-00945562 (Order entered February 13, 1995); and Kupstas v. Pennsylvania Gas & Water Company, Docket No. F‑09136863 (Order entered September 17, 1992).  Application of these criteria to the present case reveals the Complainants have not carried their burden of proving that they are entitled to the relief they seek.


2.
Analysis


The Complainants’ situation is akin to many instances where new homeowners receive several months of estimated utility bills before receiving a bill based upon an actual meter reading.  In this instance, NFG began furnishing natural gas service to their residence on September 2, 2003 (N.T. 64).  For the next six months, NFG tendered bills based upon estimated readings (NFG Exh. B).
  Then, much to their dismay, the Complainants received a bill based upon an actual meter reading in March 2004, whereby NFG sought an additional $3,100 to recoup for gas consumption during the previous six months (N.T. 17‑18).  While their chagrin is understandable, the Complainants have not proven that the bill is inaccurate or unreasonable.


The Complainants reside in a 5,000 sq. ft. two-story, wood-frame farmhouse.  The original 2,000 sq. ft. structure was built in 1899, while a 3,000 sq. ft. addition was constructed in 1973.  New double-pane, double-E windows have replaced all but two of the existing windows and insulation was added.  The first floor consists of a kitchen, dining room, library, great room, 1¾ bathrooms, and a utility room.  The second floor has three bedrooms and two bathrooms in the older section of the house, and a computer room, master bedroom with a walk-in closet, and a master bath in the addition (N.T. 13‑14).


The house has two furnaces.  A gas forced-air furnace supplied heat to the original part of the house.  A natural gas hot water boiler supplied radiator heat to the newer section of the house.  The boiler is approximately four years old.  One of the furnaces furnished heat to the attached two-car garage, which the Complainants turned off in the winter.  They also had two natural gas water heaters, one of which was four years old and the other two years old (N.T. 15‑17).


For its part, NFG reports one of its technicians performed an energy audit of the Complainants’ home on August 19, 2005.  He found a 5,000 sq. ft. home with large heat loss from window glass areas.  He also found a gas forced-air furnace with a 150,000 Btu/hr. input burner, a hot water boiler with a 225,000 Btu/hr. burner, and two hot water tanks with 33,000 Btu/hr. burners each.  He concluded that if the furnace and boiler each ran 50% of the time, they would consume 1,116 Ccf of natural gas per month in addition to the base load (N.T. 34‑35, 39‑40, 58‑59, 61‑62; NFG Exh. C).
  Therefore, the Complainants possessed the capacity to consume the amount of natural gas for which they were billed.


Moreover, the Complainants’ gas consumption tracks the prevailing weather conditions.  NFG’s Usage Comparison Report for September 23, 2003 to May 16, 2005 shows higher gas consumption during the months of November through March than during the rest of the year in both 2003-2004 and 2004-2005, although there was slightly less consumption in 2004-2005 than in the previous year.  The winter of 2004-2005 was warmer than the previous year as indicated by the difference in Degree Days for the two periods (N.T. 44‑45, 57‑58; NFG Exh. D).  In addition, NFG’s Account Statement discloses a decline in gas consumption from March 25, 2004 until October 1, 2004, during which the Complainants shut down the furnace and boiler.  During those months, NFG read the meter five times (N.T. 37‑40; NFG Exh. B).  So, more consumption was recorded in colder weather.


Nevertheless, the Complainants claim the presence of a regulator nearby, together with the fact that NFG furnishes them with natural gas from a large, high-pressure main that also serves a 12,000 sq. ft. commercial greenhouse, affected the ability of their gas meter to accurately record consumption.  They note that they and one other house are the only residential customers on this main.  They assert pressure in the main is greater than other mains serving residential customers.  For this reason, they believe the higher pressure adversely affected their gas meter, which erroneously recorded their consumption (N.T. 23‑24, 28‑29).


On the other hand, NFG does not classify the gas mains on its system as commercial, industrial or residential.  Instead, it classifies them as low, medium and high pressure lines (N.T. 47).  It furnishes gas service to the Complainants from a medium pressure line (N.T. 47, 53‑54).  NFG commonly serves residential customers from medium pressure lines on its system (N.T. 48).  Also, NFG places regulators intermittently on its system to maintain line pressure.
  Regulators may be placed near residences, but they are not situated to serve a particular type of customer (N.T. 46‑47, 54‑55, 62‑63).  All gas meters are fitted with a type of regulator to reduce system pressure before gas passes through the meter for normal residential use (N.T. 47‑48).  NFG has received no high-pressure complaints from any other customers served on the same medium pressure line as the Complainants (N.T. 48).


At best, the Complainants’ argument on the affect of line pressure on the accuracy of their gas meter amounts to nothing more than mere speculation.  Mere surmise or conjecture is an insufficient basis upon which to support a Commission decision.  Norfolk & Western Ry., supra.



Next, NFG changed the Complainants’ gas meter on June 8, 2004.  The meter tested .1% fast (N.T. 39‑40, 42, 44, 60‑61).  This test result comports with Commission regulations, which allow a deviation of ±2%.  52 Pa. Code §59.21.



Finally, the Complainants assert that while NFG notified them of the test, it never offered them an opportunity to observe the testing (N.T. 20‑21).  They believe that NFG tested the meter under different conditions than existed at their house.  They contend the higher pressure in their main would lead to inaccurate testing results, if laboratory conditions were markedly different than conditions found in the field (N.T. 23‑24, 28‑29).


52 Pa. Code §59.21(f), however, allows a customer an opportunity to request in writing a test of meter accuracy upon payment of a fee, which a utility will refund if it finds that a meter is 2% fast or slow.  A customer or his/her representative may be present when the utility tests the meter.  Id.  No evidence discloses that the Complainants demanded a meter test or that they requested to be present during such testing.  Importantly, the readings obtained from the replacement meter were not markedly different than for those obtained during the previous year, given the warmer weather of the latter period (NFG Exhs. B & D).  To reiterate, Complainants’ gas consumption throughout their account history tracks the prevailing weather conditions.


In summary, the Complainants have failed to meet their burden of proving that they are entitled to relief.  Therefore, the complaint will be denied.  No payment plan will be considered here for the unpaid arrearage of $6,226.45 on this final account, because the Complainants are no longer customers of the Respondent (N.T. 49‑50; NFG Exh. B).  Jordan v. Duquesne Light Company, Docket No. C‑00968567 (Order entered September 16, 1997); and Beery v. PECO Energy Company, Docket No. C‑00968835 (Order entered August 12, 1997).
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§501, et seq.
2. The Complainants have explained sufficient good cause for filing a tardy appeal of the BCS determination of their case.  52 Pa. Code §56.172.
3. The Complainants have not met their burden of proving that they are entitled to the relief they seek from this Commission.  66 Pa. C.S. §332(a).

ORDER


THEREFORE,



IT IS ORDERED:

1. That the oral motion of National Fuel Gas Distribution Corporation to dismiss the complaint of Jeffrey L. and Mary K. Boozer as untimely pursuant to 52 Pa. Code §56.172 is hereby denied.
2. That the complaint of Jeffrey L. and Mary K. Boozer against National Fuel Gas Distribution Corporation at Docket No. C‑20066656 is hereby denied.

Date:  January 16, 2007

















John H. Corbett, Jr.








Administrative Law Judge

service list:  C-20066656

Jeffrey L. & Mary K. Boozer

1944 North Perry Highway

Fredonia, PA 16124

Lee E. Hartz, Esquire

National Fuel Gas Distribution Corporation

P.O. Box 2081

Erie, PA 16512
� 	It is unknown whether the Complainants filed a written intention to appeal the BCS determination.  No docket entry appears for this filing.


� 	Where utility personnel are unable to gain access to obtain an actual meter reading, the utility may estimate bills, provided it takes reasonable alternative measures to obtain a meter reading, including, but not limited to, the provision of preaddressed postcards upon which a ratepayer may note the reading or report a reading by telephone.  In addition, the utility must obtain an actual meter reading or ratepayer supplied reading to verify the accuracy of estimated readings at least once every six months.  Regardless of whether it receives a ratepayer supplied reading, a utility must obtain an actual meter reading at least once every twelve months.  52 Pa. Code §56.12(4).  Here, the Complainants’ meter was located inside their residence (N.T. 19).





� 	Importantly, one must note the coldest month during the winters of 2003-2004 and 2004-2005 occurred during a 34-day period ending January 26, 2004, when 1,340 Degree Days were recorded and NFG estimates the Complainants consumed the most natural gas — 1,207 Ccf (NFG Exhs. B & D).


� 	52 Pa. Code §59.1 defines a medium pressure as “the gas pressure, expressed in pounds per square inch gauge pressure (p.s.i.g.) between one and 60 pounds, and normally reduced by one regulator.”





� 	But, see 52 Pa. Code §59.15(a), which provides:





[Continued on next page]


If gas is measured to customers through displacement meters at a pressure greater than standard service pressure, the meters shall be equipped with reliable pressure-volume recording gauges or other devices for accurately determining the quantity of gas which has passed through the meter in accordance with contract or tariff provisions.





No evidence in this record suggests that NFG supplied the Complainants with gas service through a displacement meter or if it did, that the gas pressure was “greater than standard service pressure,” since the Complainants note the presence of a nearby regulator (N.T. 23�24, 28�29).
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