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HISTORY OF THE PROCEEDINGS



On June 9, 2006, Mr. Stanley T. Hibberd, III (“Complainant”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”) alleging billing errors for service connected to the following residences:  (1) 412 N. Jackson Street; (2) 327 Meeting house Road; (3) 210 W. State Street; and (4) 212 W. State Street, all located in Media, Pennsylvania.  Complainant requested that the billing errors be corrected.

On July 10, 2006, PECO filed an Answer generally denying the Complaint and alleged that one of the accounts had a final unpaid balance which was transferred to a credit and collection agency nearly ten (10) years ago.  PECO requested that the Commission deny relief requested and dismiss the Complaint.

An Initial Hearing Notice dated July 26, 2006, was sent to the parties scheduling a hearing for Wednesday, September 13, 2006 at 1:30 p.m.  The Notice stated that Administrative Law Judge (“ALJ”) Angela T. Jones would preside over this matter.


A Prehearing Order was issued on August 8, 2006, advising the parties of the date and time of the scheduled hearing, and that the case could be dismissed if they failed to appear for the hearing and failed to obtain a continuance.  By letter dated September 7, 2006, Mr. Michael S. Swerling, Esquire entered his appearance to this matter on behalf of PECO.



The hearing convened as scheduled on September 13, 2006.  The parties attempted to negotiate a settlement but were unsuccessful.  Mr. Hibberd appeared representing himself and PECO was represented by Mr. Swerling, Esquire, who was accompanied by one witness, Mr. Costello.  Only preliminary evidence was taken at the hearing.


During the presentation by Mr. Hibberd it was disclosed that he is the landlord of several properties all to which PECO provided electric and gas service.  All of the properties he was prepared to discuss to sustain his allegation regarding incorrect billing were not included in his Complaint although he had obtained billing information about them from PECO and had prepared exhibits about these properties.  After some discussion, PECO agreed to allow Mr. Hibberd to amend his Complaint to be comprehensive of all the properties and corresponding PECO service account bills that Mr. Hibberd is disputing.  Mr. Hibberd was cautioned that he would need to sustain the burden of proving PECO had provided unreasonable or inadequate service through its alleged incorrect billing. 

On October 10, 2006, Complainant filed an amended formal Complaint against PECO in accordance with ALJ Jones’ Order dated September 14, 2006.  Mr. Hibberd’s amended Complaint alleges PECO improperly billed him for electric service to the following residences:  (1) 210 W. State Street; (2) 212 W. State Street; (3) 214 W. State Street; (4) 216 W. State Street; (5) 218 W. State Street; (6) 107 S. Orange Street; (7) 1002 Bent Road; (8) 412 N. Jackson Street; and (9) 327 Meetinghouse Road; (10) 318 E. Front Street; (11) 320 E. Front Street; (12) 322 E. Front Street; (13) 326 E. Front Street (until sold four years ago); (14) 940 N. Providence Road (Woodview Apartments); (15) 137 Powell Road (until sold two years ago); (16) 139 Powell Road (until sold two years ago); (17) Powell and Harwick Road (until sold two years ago), all located in Media, Pennsylvania and (18) 203-207 Blue Church Road, Springfield, Pennsylvania.   Complainant states that the improper billings were reported as debts to PECO and resulted in delinquency status recorded to credit bureaus.  Complainant requests that the billing errors be corrected.  Complainant also asserts that PECO failed to provide adequate customer service.

On October 30, 2006, PECO filed an Answer and New Matter and Preliminary Objection to Dismiss the Complaint.  PECO asserts that Complainant failed to: (1) cure the defects pointed out in the original Complaint through the amended complaint; (2) comply with ALJ Jones’ September 14, 2006 Order; (3) demonstrate that the statute of limitations has not run such that the Complaint is viable; and (4) demonstrate that the PUC has jurisdiction for the relief sought.  PECO requests that the Commission deny relief requested and dismiss the Complaint because of: (1) lack of specific pleading, 52 Pa. Code §5.101(a)(3); (2) legal sufficiency as the record retention statute of limitation has passed, 52 Pa. Code §§5.101(a)(4) and 56.202; and (3) PUC lack of jurisdiction over collection agencies and credit bureaus, 52 Pa. Code §5.101(a)(1).

On November 7, 2006, Complainant’s counsel, Ms. Deborah A. Krull, Esquire entered her appearance in this proceeding.  

On November 10, 2006, Complainant filed an Answer to PECO’s Preliminary Objections.  Complainant denies that the amended complaint failed to cure the defects of the original complaint and further alleges that PECO’s negligent payment process has damaged Complainant’s credit and resulted in Complainant being denied credit.  Complainant states that he was unable to list actual bills and accounts because the notices he received in May and June 2006, do not list PECO service dates.  Complainant contends the statute of limitations for retention of records is inapplicable because the notices from the collections agencies were in May and June 2006 as evidence of pursuit by PECO.  

Complainant admits that he did not send any complaints or letters to PECO from 2000 until the present matter because Mr. Hibberd believed that any outstanding billing issue had been resolved in 2000.
  It was only upon receiving payment notices from collection agencies in May and June 2006 that Mr. Hibberd realized his inaccurate billing problems with PECO were still ongoing.  Complainant further contends that PECO has not provided reasonable service because the Company has been unable to specifically demonstrate where the debt was incurred by Mr. Hibberd and provided no notice that the Company considered Complainant’s debt still remained. Complainant requests that PECO’s Preliminary Objections be denied, or in the alternative, leave to amend his complaint. 

On November 17, 2006, Complainant responded to the Company’s New Matter.  Complainant asserts more of the same contentions found in the response to the Preliminary Objections.  Complainant further asserts that his credit was damaged due to delinquent credit obligation reported erroneously by PECO to the credit bureau.  Complainant requests that the New Matter raised by PECO be dismissed with prejudice and that Complainant be rewarded interest, costs and such other and further relief as deemed necessary and appropriate. 

By Order dated December 22, 2006, ALJ Jones sustained in part and denied in part the PECO’s preliminary objections.  Pertinent among my findings in that Order were: (1) the complaint although providing more detail was still not sufficiently specific to address the billing disputes regarding all the Complainant’s properties at issue; and (2) the doctrine of equitable estoppel may operate in this proceeding depending upon the agreement between PECO and the Complainant regarding specific PECO accounts in 2000.  

I concluded in the December 2006 Order that Complainant must file a further amended complaint pursuant to 52 Pa. Code §5.101(h).  I also directed that if Complainant did not file a further amended complaint within the regulatory time period, the record would close and an order would be issued based upon the record at the September 13, 2006 hearing.  

52 Pa. Code §5.101(h) states, “If a preliminary objection is granted, the party who submitted the stricken pleading has the right to file an amended pleading within 10 (ten) days of service of the order.”  Pursuant to 52 Pa. Code §1.12, the further amended Complaint should have been filed on or before January 3, 2007.
 
Complainant has not filed a further amended Complaint.  By operation of the December 2006 Order, the record was closed on January 3, 2007.  This matter is ripe for decision.

FINDINGS OF FACT

1. Complainant is Mr. Stanley T. Hibberd, III who resided at 1002 Bent Road, Media, Pennsylvania.  Tr. 17.
2. Complainant is disputing various residential accounts that are provided electric service and gas service from PECO.  Tr. 17.
3. Complainant resides at 1002 Bent Road, the various other properties are owned by the Complainant.  He serves as the landlord to these properties which he rents.  Tr. 20-21.
4. Complainant pays the heat and the common electric for all of the properties that he rents.  Tr. 21.

DISCUSSION



The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. §332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. §701.  

To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993), 2 Pa. C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

The issue in this proceeding is whether the Complainant sufficiently satisfied his burden of proof.  

The December 2006 Order directed the Complainant to further amend his complaint providing more specifics.  Complainant elected not to further amend his complaint.  To date, there are no further pleadings or communications from Complainant. 
Complainant has not provided a record to support his burden of proof.  Complainant has also failed to provide sufficient detail to his pleading.  

CONCLUSIONS OF LAW


1.
The party filing the complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. §332(a).  


2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  
3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa. C.S. §701.

4. Complainant has failed to file an amended complaint that complied with the Order dated December 22, 2006.

5. Complainant has failed to sustain his burden of proof.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Stanley T. Hibberd, III against PECO Energy Company at Docket No. C-2066489 is hereby dismissed.


2.
That the Secretary mark this docket closed.

Dated:
January 17, 2006



_______________________________







Angela T. Jones







Administrative Law Judge
	� 	In 1997, PECO incorrectly applied payment to the wrong residential properties owned by Mr. Hibberd.  After trying unsuccessfully to rectify this billing error with PECO, Mr. Hibberd filed an informal complaint with the PUC alleging PECO improperly billed him for service.  Mr. Hibberd understood that PECO would resolve any and all billing errors, his credit would be restored, and PECO would write the credit agencies informing them that Mr. Hibberd had paid for his service as billed. 


	� 	January 2, 2007, was a federal holiday in observance of the funeral services of the 38th President of the United States, former President Gerald R. Ford.  Mail was not delivered on this date.  
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