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HISTORY OF THE PROCEEDING
On October 26, 2006, Jamie Arthur (Complainant or Ms. Arthur) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, Respondent, or the Company) at Docket No. C-20067024.  In her Complaint, Ms. Arthur alleged that she was being improperly charged for someone else’s bill, and requested that the improper charges be removed from her account.  On November 28, 2006, Respondent filed an Answer which denied that the charges were improper.  I was assigned as the presiding officer to conduct hearings and render a decision. 
By Telephone Hearing Notice dated December 6, 2006, the parties were notified that an Initial Telephonic Hearing in this case was scheduled for Thursday, January 18, 2007, at 10:00 a.m.  On December 7, 2006, the parties were sent a Prehearing Order which also provided notice of the day, date, and time of the scheduled hearing, and set forth applicable procedures concerning exhibits, attorney representation, subpoenas, and burden of proof.  Settlement was encouraged. 
In accordance with the Prehearing Order, by cover letter dated January 9, 2007,  Respondent provided three (3) pre-marked proposed exhibits (PECO Exhibits 1-9) for possible use at the hearing.  Complainant did not pre-submit any exhibits.  
The Initial Telephone Hearing convened as scheduled on Thursday, January 18, 2007, at 10:00 a.m.  Michael S. Swerling, Esquire, appeared on behalf of Respondent, and Jamie Arthur appeared pro se.  
The hearing proceeded and Ms. Arthur presented her direct case.  PECO objected to the admission of Ms. Arthur’s exhibits and in so doing, it became apparent that Complainant had been provided a previous opportunity by the Commission to litigate the same factual dispute as was involved in the instant Complaint.  Indeed, Mr. Swerling indicated that Ms. Arthur had failed to appear at the appointed time for a hearing on August 17, 2006 before Administrative Law Judge Ky Van Nguyen (ALJ Nguyen) at Docket No. C-20055376 involving the same billing dispute as was being litigated herein.  According to Mr. Swerling, ALJ Nguyen had issued an Initial Decision on September 6, 2006, at Docket No. C-20055376, that dismissed Ms. Arthur’s Complaint, with prejudice, for failure to prosecute.  No exceptions were filed and no request for review of ALJ Nguyen’s Initial Decision were received.  A Final Commission Order dismissing the Complaint with prejudice was entered on November 8, 2006 at Docket No. C-20055376. 

I granted a ten-minute recess to allow Mr. Swerling to provide a copy of the Final Commission Order at Docket No. C-20055376 to me and to the Complainant via facsimile, and to allow me to search the Commission docket notations concerning that prior case.  Thereafter, I inquired of the Complainant and the Respondent whether the instant case involved the same dispute as the prior dismissed case.  Both parties acknowledged that the two cases involved the same dispute. 
Mr. Swerling, on behalf of Respondent, then moved for dismissal of the instant case with prejudice as the same dispute had been the subject of a case previously dismissed by the Commission with prejudice for lack of prosecution.  Respondent’s motion will be granted in the Ordering Paragraphs below.  The record closed at the conclusion of the hearing, on January 18, 2007.
FINDINGS OF FACT
1.
On October 26, 2006, Jamie Arthur (Complainant or Ms. Arthur) filed a Formal Complaint with the Commission against PECO Energy Company (PECO, Respondent, or the Company) at Docket No. C-20067024.  In this Complaint, Complainant alleged that she was being improperly charged for someone else’s bill and that she wanted this charge removed from her account.

2.
The disputed charge involved an unpaid bill at 1208 Powell Street, Norristown, PA, which was a property owned by the Complainant.

3.
On September 27, 2005, Complainant filed a Formal Complaint with the Commission at Docket No. C-20055376 against PECO concerning a bill charged to her by Respondent for service to 1208 Powell Street, Norristown, PA.
4.
A hearing on the Complaint at Docket No. C-20055376 was scheduled for May 17, 2006, at 10:00 a.m. before Administrative Law Judge Angela Jones (ALJ Jones).  Complainant received notice of this hearing but did not appear due to the death of a relative and a continuance was granted.  The Complaint was then reassigned to Administrative Law Judge Ky Van Nguyen (ALJ Nguyen) and a hearing was scheduled for August 17, 2006, at 10:00 a.m.  See, Jamie Arthur v. PECO Energy Company, Docket No. C-20055376, Initial Decision of ALJ Nguyen dated September 5, 2006. 

5.
Complainant failed to appear for the August 17, 2006 hearing at Docket No. C-20055376, despite having received notice of the hearing.  See, Jamie Arthur v. PECO Energy Company, Docket No. C-20055376, Initial Decision of ALJ Nguyen dated September 5, 2006, Finding of Fact #2.

6.
ALJ Nguyen issued an Initial Decision at Docket No. C-20055376 which dismissed the Formal Complaint with prejudice for failure to prosecute.  See, Jamie Arthur v. PECO Energy Company, Docket No. C-20055376, Initial Decision of ALJ Nguyen dated September 5, 2006.

7.
According to Commission records, ALJ Nguyen’s Initial Decision was served to the parties on October 2, 2006.

8.
No exceptions or requests for review by the Commissioners of ALJ Nguyen’s Initial Decision were received.

9.
On November 8, 2006, a Final Order was entered by the Commission at Docket No. C-20055376.  The Final Order indicated that ALJ Nguyen’s Initial Decision had become final by operation of law and therefore, the Complaint filed by Jamie Arthur against PECO at Docket No. C-20055376 was dismissed with prejudice.

10.
The Formal Complaint filed by Jamie Arthur at Docket No. C-20055376, which was dismissed with prejudice by the Commission’s Final Order entered November 8, 2006, involved the same billing dispute which is the subject matter of the instant Formal Complaint at Docket No. C-20067024.

11.
PECO did not file a motion to dismiss the Formal Complaint of Jamie Arthur at Docket No. C-20067024 prior to the hearing on January 18, 2007.
DISCUSSION
In the instant Formal Complaint at Docket No. C-20067024, Ms. Arthur alleged that she was being improperly charged for her tenant’s bill at 1208 Powell Street, Norristown, PA.  This is the same dispute as in the Formal Complaint that she filed at Docket No. C-20055376, which was dismissed with prejudice.

In Martin W. Jefferson v. UGI Utilities, Inc.( Jefferson), 1995 Pa. PUC LEXIS 159, the Commission specifically considered whether to allow “no show” complainants to refile the same complaint after their case had been dismissed for failure to prosecute.  The Commission determined that it could not condone this abuse of process, and ruled that “no show” complaints should be dismissed with prejudice.  A dismissal with prejudice means that a complainant would not be permitted to again file the same complaint with the Commission.  See, Jefferson, supra; in accord, Laurel J. Rarey v. National Fuel Gas Distribution Corporation, 1996 Pa. PUC LEXIS 35; see also, 52 Pa. Code §5.245(a).
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993. 

Ms. Arthur was previously provided notice and an opportunity to be heard at Docket No. C-20055376 regarding her billing dispute, and she failed to appear on two occasions.  Accordingly, her Complaint at Docket No. C-20055376 was properly dismissed with prejudice.  
A complaint which was previously dismissed by the Commission with prejudice cannot be reheard, unless the Final Commission Order dismissing the prior case with prejudice is amended.  There is no indication that the Final Order in Jamie Arthur v. PECO Energy Company at Docket No. C-20055376 has been amended.

Accordingly, PECO’s motion to dismiss made at the hearing must be granted.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§701, 1501.


2.
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).

3.
Complainant was provided due process with respect to her billing dispute in a prior Complaint filed with the Commission at Docket No. C-20055376, but she failed to appear and her Complaint was properly dismissed with prejudice.  Jamie Arthur v. PECO Energy Company, Docket No. C-20055376, Final Order entered November 8, 2006. 
4.
Since the same billing dispute in the instant case at Docket No. C-20067024 was previously dismissed, with prejudice, at Docket No. C-20055376, the billing dispute cannot be reheard at the instant docket absent a change in the prior Commission Order.  Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159. 
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Motion of PECO Energy Company to dismiss the Complaint of Jamie Arthur at Docket No. C-20067024 is granted.

2.
That the Formal Complaint filed by Jamie Arthur against PECO Energy Company at Docket No. C-20067024 is dismissed with prejudice for failure to prosecute the same dispute at Docket No. C-20055376.
Dated:
January 22, 2007



___________________________







Kandace F. Melillo





Administrative Law Judge
	� 	Pursuant to 66 Pa. C.S. §316, the findings of ALJ Nguyen, which became the Commission findings by Final Order entered November 8, 2006, are conclusive upon the parties herein.
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