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HISTORY OF THE PROCEEDINGS



On April 28, 2006, Denver & Ephrata Telephone & Telegraph Company, Conestoga Telephone & Telegraph Company, and Buffalo Valley Telephone Company (collectively “Companies”) filed their annual PSI/SPI Chapter 30 filings which determine the allowable change in rates for noncompetitive services based upon the annual change in the Gross Domestic Product Price Index.  The Commission issued orders which permitted each proposed rate change to become effective after adjustment of the PSI/SPI procedure using actual year-end revenues from 2005.  The Companies sought reconsideration of the Commission’s Order insofar as it directed the adjustment to the PSI/SPI procedure, requesting reconsideration of the change directed in the revenue entitlement formula and addressing the criticisms regarding increases in intrastate access charges.  

The Commission adopted an order at the public meeting of November 9, 2006, entered November 15, 2006 which directed the Office of Administrative Law Judge to conduct expedited hearings reconsidering the Commission orders of June 23, 2006 which had allowed the three telephone companies to raise intrastate access charges.  The order directed that a recommended decision be issued on or before February 28, 2006, and a prehearing conference was scheduled and held on November 28, 2006.  



The Order directs that the goal is to determine, “based on the record, whether any rescission or amendment would be warranted by the evidence, consistent with our access charge reform and universal service policies, and lawful under the Companies’ Chapter 30 plans.”  Order adopted November 9, 2006, entered November 15, 2006, at p. 15.  


At the prehearing conference, the Companies were represented by Michael L. Swindler, Esq., and Charles E. Thomas III, Esq.; the Office of Consumer Advocate (OCA) was represented by Joel Cheskis, Esq.; the Office of Small Business Advocate (OSBA) was represented by Steven C. Gray, Esq.; the Office of Trial Staff (OTS) was represented by Johnnie E. Simms, Esq.; and the Verizon companies (Verizon)
 were represented by Suzan D. Paiva, Esq.


The Verizon Petition to Intervene was opposed by the Companies and argued at the prehearing conference by Verizon and the Companies.  Verizon’s intervention was granted by Order issued December 19, 2006. 


As noted in the Scheduling Order, issued November 28, 2006, the scheduling discussion was more contentious than is usual because the parties are constrained by several important factors.  First, the Commission Order directs that the Recommended Decision be issued on or before February 28, 2007, which resulted in a very tight schedule with limited opportunity for in-depth discovery.  Second, the schedule occurred over the end of the year holiday season.  The Companies’ witness who would field a substantial portion of the discovery requests was scheduled for a vacation and was out of the office from December 18, 2006 to January 2, 2007.  



OSBA notes that it was reluctant to agree to the schedule and restrictions on discovery but was willing to go along with them because this schedule was due to the Commission’s Order directing that the RD be issued on or before February 28, 2007, and not as a result of a party or parties requesting expedited treatment.  As such, it should not be construed as a precedent for any other case.  In addition, since the discovery responses were likely to be issued just before the OSBA and OCA rebuttal would be due, the public advocates could have needed to file supplemental rebuttal.  In that instance, where relevant information was contained in discovery responses received just before or just after the rebuttal testimony was due, the supplemental rebuttal would be accepted.



A Scheduling Order was issued on November 28, 2006, which set the following schedule:

Direct testimony of the Companies and Verizon

December 18, 2006

Rebuttal testimony  





January 5, 2007

Surrebuttal testimony of all parties



January 12, 2007

Evidentiary hearings





January 17 and 18, 2007

Main Briefs






January 26, 2007

Reply Briefs






February 2, 2007

Recommended Decision




on or before February 28, 2007



On December 7, 2006, the Commission entered Orders which denied the D&E companies’ Petitions for Reconsideration on the merits and affirmed that the three cases which are the subject of this Recommended Decision are not affected by those Orders.
  



The evidentiary hearing was held as scheduled on January 17, 2007, and resulted in a transcript of 171 pages.  D&E presented Leonard J. Beurer, who sponsored D&E Statements, both proprietary and nonproprietary forms: 1, with exhibits 1 through 6; 1-R, with exhibits 1-R through 5-R; 1-SR, with exhibit 1-SR.  Verizon presented Don Price, who sponsored, in both proprietary and nonproprietary forms, Statements: 1, with exhibits 1 through 10; 1.1, with exhibits 1 through 7; and 1.2.  The OSBA presented Allen G. Buckalew, who sponsored Statement 1.  OCA submitted its Statement 1-R, the rebuttal testimony of Dr. Robert Loube.  Various cross-examination exhibits were also entered into the record. 


Main and Reply Briefs were filed by D&E, Verizon, OCA and OSBA.  In addition, D&E compiled a volume of relevant Commission Orders for ease of reference for Commission Staff in reviewing this Decision, Compendium of Common Orders.  The fact that this was done within the extremely short period of time allotted for briefing makes what would otherwise be a simple task appear Herculean and worthy of commendation.  



The matter is now ready for decision. 
FINDINGS OF FACT


1.
Denver & Ephrata Communications, Inc. (D&E) is a holding company with three wholly-owned incumbent local exchange carrier (ILEC) subsidiaries:  Denver and Ephrata Telephone and Telegraph Company, Conestoga Telephone and Telegraph Company, and Buffalo Valley Telephone Company (D&E Carriers).  D&E Stmt. 1, p. 3.



2.
D&E Carriers have committed to bring 100% broadband availability to their service territories by December 31, 2008.  D&E Stmt. 1, p. 3.


3.
D&E Telephone is a rural ILEC providing telecommunications services to the public in portions of Berks, Lancaster and Lebanon Counties, serving approximately 56,000 access lines of which 68% are rural customers.  D&E Stmt. 1, p. 4.



4.
Conestoga is a rural ILEC providing telecommunications services to the public in portions of Berks, Chester, Lancaster, Lehigh, and Montgomery Counties, serving approximately 53,500 access lines of which 75% are residential customers.  D&E Stmt. 1, p. 4.



5.
Buffalo Valley is a rural ILEC providing telecommunications services to the public in portions of Union and Northumberland Counties, serving approximately 20,000 access lines of which 70% are residential customers.  D&E Stmt. 1, p. 4.



6.
On May 3, 2006, each ILEC filed its annual Chapter 30 PSI/SPI filing increasing revenues on the basis of changes in the Gross Domestic Product Price Index (GDPPI).  D&E Stmt. 1, p. 5.



7.
The D&E Telephone filing allowed an increase in noncompetitive service rates to produce a 3.70% increase in annual noncompetitive service revenues.  The rate changes proposed in the accompanying tariff supplements included: (i) increases in switched intrastate access service charges through a $1.20 increase in the Carrier Charge (CC) and increases of $0.00099 per minute of use (MOU) for tandem switching (TS) and $0.00636 per MOU for Local Switching (LS) to mirror the company’s interstate rates and (ii) increase in various non-basic local service rates.  D&E Stmt. 1, p. 5.



8.
The Conestoga filing allowed Conestoga to increase its noncompetitive service rates to produce a 3.70% increase in annual service revenues.  The rate changes proposed in the accompanying tariff supplements included (i) increases/decreases in switched intrastate access service charges including a $0.33 decrease in the CC and increases of $.000962 per MOU for TS and $0.007644 per MOU for LS to mirror these traffic sensitive rates with its interstate rates and (ii) increases in various non-basic local service rates.  D&E Stmt. 1, p. 6.



9.
The Buffalo Valley filing allowed it to increase its noncompetitive service rates to produce a 3.70% increase in annual noncompetitive service revenues.  The rate changes proposed in the accompanying tariff supplements included (i) increases in switched intrastate access service charges through a $0.97 increase in the CC and increases of $0.002402 per MOU for TS and $0.000247 per MOU for LS to also mirror its interstate rates, (ii) a per-line increase of $0.30 in basic local services, and (iii) increases in various non-basic local service rates.  D&E Stmt. 1, p. 6.


10.
The compliance tariffs became effective July 1, 2006.  D&E Stmt. 1, p.7.


11.
Leonard Beurer, Vice President – Regulatory Relations and External Affairs for D&E, appeared and sponsored D&E Statements 1, including D&E Exhibits 1-6, and D&E Statement 1-R, including D&E Exhibits 1-R through 5-R, and D&E Statement 1-SR, which was submitted in both proprietary and public versions.  Tr. 45.


12.
To “mirror interstate rates” means to bring intrastate rates into parity with interstate rates.  D&E Stmt. 1, p.12.


13.
Jurisdictional arbitrage is the misidentification of traffic by jurisdiction in order to be billed the lowest access charges.  The mirroring of intrastate and interstate traffic sensitive access rates will avoid jurisdictional arbitrage.  D&E Stmt. 1, p.16.


14.
D&E Exhibit 1 is a comparison of Carrier Common Line Charge per Pennsylvania RLEC.  D&E Exhibit 1.



15.
D&E Exhibit 2 identifies the amount of PaUSF receipts and estimated amount of PaUSF assessment included in the receipts.  It shows that the amount of support D&E Telephone was to receive as a result of the Global proceeding calculations was only an amount equal to what was estimated that D&E Telephone would be required to pay into the PaUSF.  This amount has not changed over time, but the assessment amount owed by D&E Telephone to the PaUSF has increased, making D&E Telephone a net payer into the fund today.  D&E Stmt. 1, p.17.


16.
A recognized formula provides the method in which the allowable annual revenue change for the applicable period is reached.  It equals the current index multiplied by the percentage change in the GDPPI over the past year minus a 2% inflation offset plus any effect of exogenous events:
PSIt = PSIt-1 (1 + % Δ GDP-PI - X ± Z)
In narrative, this means the new PSI index (PSIt), which determines the allowable annual revenue change for the applicable period, equals the current index (PSIt-1) multiplied by the percentage change in the GDPPI over the past year minus a 2% inflation offset (the "X" factor) plus any effect of exogenous events ("Z").
D&E Stmt. 1, p. 32; 66 Pa. C.S. § 3015.


17.
Each quarter the U.S. Department of Commerce publishes changes to the GDPPI.  The carriers choose a GDPPI quarterly report that ends not more than 8 months prior to the advance notice date of the annual PSI, and compare that to the corresponding quarter of the previous period.  This provides the carriers the percentage change in the applicable annual GDPPI period, which is then multiplied against the carriers’ total intrastate noncompetitive revenues to determine the allowable annual revenue change.  D&E Stmt. 1, p. 32-33.



18.
Any increases the D&E carriers elect not to implement may be banked for a period of 4 consecutive years, but the carriers lose any allowable banked increases not implemented within the 4 years, and lose any carrying costs or interest as a result of deferring the increase. D&E Stmt. 1, p. 33.


19.
As a protected service included in the definition of noncompetitive service, access rates are subject to change pursuant to the Companies’ PSM, including the PSI formula and related annual filing. D&E Stmt. 1, p.34.


20.
The D&E Telephone Plan at pages 18-19 states:
. . . all rate changes proposed either under the PSM formula, including exogenous events, or under the rate restructuring and rebalancing provisions of this Plan shall be approved if just and reasonable and if a proposed tariff does not cause one of the following to occur and is otherwise in compliance with this Plan:  (a) The SPI is not greater than that PSI; and (b) The proposed changes to basic, local rates for both residential and small business customers  (3 lines or less), by any combination of filings, will not cause an increase in the rates in existence at the end of the preceding year greater than $3.50 per month.”  D&E Stmt. 1, p. 35.


21.
D&E Exhibit 3 consists of five charts, one for each D&E company, showing state access reductions from April 2000 to July 2006 and calculating the change from the Global Order, and two pages of graphs.  D&E Exhibit 3.



22.
D&E Exhibit 4 shows the carriers’ rates pre-Global Order, per Global Order, and Current, as follows:  
D&E Telephone

R-1 Rate

B-1 Rate

Pre-Global

$7.37 to 10.47

$14.38 to 20.43
Global


$7.55 to 10.74

$14.38 to 20.43
Current

$15.69 to 17.85
$21.05 to 25.10
Conestoga

Pre-Global

$5.83 to 8.41

$11.67 to 16.83
Global


$6.08 to 8.80

$11.67 to 16.83

Current

$12.46 to 15.18
$15.55 to 20.71

Buffalo Valley
Pre-Global

$7.00


$14.00

Global


$7.04


$14.00

Current

$14.50


18.10



D&E Stmt. 1, p. 47; D&E Exh. 4.


23.
None of the D&E carriers’ post-Global rate filings had an impact on the PaUSF support levels because the access rates and revenue reductions associated with them were offset by local service rate increases, i.e., the filings were revenue neutral thereby requiring no additional funding from the PaUSF.  D&E Stmt. 1, p. 48.



24.
The June 28 Compliance Filings had no impact on the universal fund support levels. D&E Stmt. 1, p. 48.



25.
D&E Exhibit 5 is proprietary and shows the total settlements and the calculated amount per minute of use or per line the D&E carriers received from the interstate jurisdiction to recover their interstate costs in accordance with FCC cost allocation rules for the year 2005.  D&E Stmt. 1, p. 58.


26.
D&E Exhibit 6 shows the comparison of the interstate calculated common line amount per line to the proposed intrastate carrier charge.  D&E Stmt. 1, p. 58.



27.
Verizon Cross Exhibit 1 is a page printed from the D&E website which states that “D&E Communications acquired Conestoga Enterprises, creating one of the nation’s 20 largest independent telephone companies.”  Tr. 54.



28.
Verizon Cross Exhibit 2 is a map showing the D&E service territories.  Tr. 79.


29.
Don Price, Director – state Regulatory Policy in the Regulatory and Litigation Department for Verizon Business one of the three major operating units of Verizon Communications, appeared and sponsored Verizon Statements 1.0, with exhibits 1-10, and 1.1, with exhibits 1-7, and 1.2.  Tr. 81.


30.
The distribution implemented by the June 28 Compliance Filing could have been done differently.  VZ Stmt. 1.0, pp. 4-9 (proprietary).


31.
D&E Ex. 1-R is a comparison of Verizon interstate rates to D&E interstate TS settlement rates.  D&E Ex. 1-R.


32.
D&E Ex. 2-R is a six-page tariff filing with the FCC for Verizon dated March 31 2006.  D&E Ex. 2-R.



33.
D&E Ex. 3-R is a NECA Tariff Rate History of Interstate Local Switching and Tandem Switching Cost-Based Rates chart.  D&E Ex. 3-R.



34.
D&E Ex. 4 is a proprietary chart showing the PaUSF Impact.  D&E 
Ex. 4-R.



35.
D&E Ex. 5-R is a two-page proprietary chart showing Verizon Benefits Since Global order Resulting from Access Rate Reductions.  D&E Ex. 5-R.



36.
 D&E Cross Exhibit 1 is Verizon’s response to D&E discovery, Set I, No. 9.  Tr. 103.



37.
D&E Cross Exhibit 2 is a series of charts already in evidence with a black line across the top to emphasize the direction of the underlying information.  Tr. 126.



38.
The testimony of Robert Loube, Director, Economic Research, Rhoads and Sinon, LLC, was submitted into evidence without objection and marked as OCA Stmt. 1-R, both proprietary and non-proprietary.  Tr. 146.



39.
Allen G. Buckalew, an economist specializing in the telecommunications industry at J.W. Wilson & Associates, Inc., sponsored OSBA Stmt. No. 1.  Tr. 147.



40.
Verizon Cross Exhibit 4 consists of pages 1 and 9 through 13 of the OCA’s Joint Motion to Defer dated May 23, 2005 from PUC Docket I-00040105.  Tr. 145.



41.
Verizon Cross Exhibit 5 consists of pages 1 and 7 through 10 of the OCA Joint Motion for Further Stay dated August 30, 2006 from PUC Docket I-00040105.  Tr. 145.



42.
Verizon Cross Exhibit 6 consists of a cover page and numbered page 5 from the direct testimony of Mr. Buckalew from PUC Docket no. C-20027195.  Tr. 155.
DISCUSSION


The charge in this case is given in the November 15, 2006 Orders, which direct this proceeding to determine, based on the record, whether any rescission or amendment to the June 28 Compliance Filings are warranted by the evidence, consistent with Commission access charge reform and universal service policies, and lawful under the Companies’ Chapter 30 plans. 

Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers and the Pennsylvania Universal Service Fund, Docket No. I-00040105; 2006 Annual Price Stability Index/Service Price Index Filing of Denver & Ephrata Telephone and Telegraph Company, Docket Nos. P-00981430F1000, R-00061377; Buffalo Valley Telephone Company, Docket Nos. P-00981428F1000, R-00061375; and Conestoga Telephone & Telegraph Company, Docket Nos. P-00981429F1000, R-00061376 (Joint Order Issued November 15, 2006, p. 15), Compendium of Common Orders, M-15.
History of access charges


“Access rates are the charges to toll companies for the use of the local exchange company’s network.  Toll carriers include these access charges as a cost in their toll rates that they charge to consumers for toll services.  Access rates are designed to recover a portion of the loop and switching costs of the local telephone company.”  OSBA Stmt. 1, p. 6.  


Switched access charges are the rates charged by the D&E carriers to interexchange carriers and other entities in providing switched access facilities in originating and terminating long distance calls to and on behalf of the Companies’ customers.  Access services are “protected services” pursuant to the definition of “Switched Access Service” as a protected service under Section 3012 of Act 183, 66 Pa. C.S. § 3012.  The Carrier Charge (“CC”) is the only switched access rate designed to recover nontraffic-sensitive costs.  D&E Main Brief, p. 2.

Verizon is a major access rates customer of the D&E carriers, and will, therefore, be required to pay considerably more in access rates should the Commission approve the D&E rates as proposed.



A thorough history of access charges appears in the Commission July 15, 2003 Order in Access Charge Investigation per Global Order of September 30, 1999, M-00021596 (reproduced as Appendix B in the Compendium of Common Orders accompanying the D&E Main Brief).  The abridged version follows.



The Global Order
 reduced access charges of all local incumbent exchange carriers (ILECs) operating in Pennsylvania.  In addition, it directed that a Pennsylvania Universal Service Fund (PaUSF) be established to enable the rural incumbent local exchange carriers and Sprint/United to reduce access charges and intraLATA toll rates while ensuring that residential basic local service rates did not exceed the designated price cap of $16.00 per month.  The Global Order also called for an investigation to explore how the carrier charge (CC) pool can be reduced and to consider the appropriateness of a toll line charge to recover any resulting reductions. 
 


The PaUSF was established by the Global Order:

The USF is a means to reduce access and toll rates for the ultimate benefit of the end-user and to encourage greater toll competition, while enabling carriers to continue to preserve the affordability of local service rates.  Although it is referred to as a fund, it is actually a pass-through mechanism to facilitate the transition from a monopoly environment to a competitive environment – an exchange of revenue between telephone companies which attempts to equalize the revenue deficits occasioned by mandated decreases in their toll and access charges.  Global Order, page 142.  



The establishment of the PaUSF was carried out on a revenue-neutral basis and included the rebalancing of intrastate access charges, toll rates, and local rates by the rural local exchange carriers.  The features of the PaUSF are listed in the Compendium, Appendix B, page B-5.



In the meantime, the FCC was also conducting numerous proceedings aimed at further addressing an orderly transition from monopoly to competitive environment:


Pursuant to TA-96, the FCC undertook reform of both interstate access charges and federal universal service support mechanisms.  Beginning in 1997, the FCC adopted several measures to move interstate access charges for price cap carriers toward lower, cost-based levels by revising the recovery of loop and other non-traffic sensitive costs from per-minute charges to flat rate per line charges thereby aligning rates more closely with the way the costs are incurred.  For example, in order to phase out Carrier Common Line (“CCL”) charges, the per-minute charges assessed on interexchange (“IXC”) carriers through which ILECs recover their residual interstate loop costs that are not recovered through their capped federal SLCs, the FCC created the presubscribed interexchange carrier charge (“PICC”), a flat, per line monthly charge imposed on IXCs.  The FCC also shifted the non-traffic sensitive costs of the line ports from per-minute local switching charges to the common line category and established a mechanism to phase out the per-minute transport interconnection charge (“TIC”).  The FCC held that more rate structure modifications would be required to create a system that accurately reflects the true cost of service in all respects.  The FCC believes the market-based approach, in which competitive forces primarily drive access charges down to cost-based levels, would serve the public interest better than regulatory-prescribed rates. Access Charge Investigation per Global Order of September 30, 1999, Docket Nos. M-00021596, P-00991648m O-00991649, Compendium of Common Orders, B-6.


The Commission instituted an investigation, Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers, and the Pennsylvania Universal Service Fund, Docket No. I-00040105, by Order entered December 20, 2004 (Compendium of Common Orders, Section D), which had, as its stated purpose, a fully developed analysis and recommendation on the following questions:


(a)
Whether intrastate access charges and intraLATA toll rates should be further reduced or rate structures modified in the rural ILECs’ territories.

(b)
What rates are influenced by contributions to and/or disbursements from the Fund?

(c)
Should disbursements from the Fund be reduced and/or eliminated as a matter of policy and/or law?

(d)
Assuming the Fund expires on or about December 31, 2006, what action should the Commission take to advance the policies of this Commonwealth?

(e)
If the Fund continues beyond December 31, 2006, should wireless carriers be included in the definition of contributors to the Fund?  If included, how will the Commission know which wireless carriers to assess?  Will the Commission need to require wireless carriers to register with the Commission?  What would a wireless carrier’s contribution be based on?  Do wireless companies split their revenue bases by intrastate, and if not, will this be a problem?

(f)
What regulatory changes are necessary to 52 Pa. Code §§ 63.161-63.171 given the complex issues involved as well as recent legislative developments? 

Compendium of Common Orders, D-5.


By Order issued August 30, 2005, the Commission stayed the Investigation for a year, unless extended by Commission Order, or until the FCC issued its ruling In the Matter of Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, FCC 05-33, further Notice of Proposed Rulemaking (released March 3, 2005)(Unified Carrier Compensation Proceeding).  Compendium of Common Orders, Section F.   



By Order entered November 15, 2006, the Commission continued the stay for an additional year, or until the FCC acts on its pending docket, whichever is earlier.  Investigation Regarding Intrastate Access Charges, etc., I-00040105 (Order entered November 15, 2006) Compendium of Common Orders, Section M.
Legal standard



The Public Utility Code provides that a utility bear the burden of establishing the justness and reasonableness of its rate increase proposal:
§315.  Burden of Proof.

(a)
Reasonableness of rates.—In any proceeding upon the motion of the commission, involving any proposed or existing rate of any public utility, or in any proceedings upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility. . . .

* * *

66 Pa. C.S. § 315(a).  Lower Frederick Township v. Pa. Publ. Util. Comm’n, 409 A.2d 505 (Pa. Cmwlth. Ct. 1980); See also Brockway Glass v. Pa. Publ. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. Ct. 1981).  Note that D&E recognizes and accepts this burden in its Reply Brief, p. 17.


“Burden of proof” is a duty to establish a fact by a preponderance of the evidence, which means that the party has presented evidence which is more convincing by even the smallest amount, than the evidence presented by the other side or to preclude all reasonable inferences to the contrary.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Burleson v. Pa. Publ. Util. Comm’n, 501 Pa. 433, 461 A.2d 1234 (1983).  After the proponent of the burden of proof has satisfied the burden, the focus shifts to determining whether the opposing party has submitted evidence of equal or higher weight to rebut the first party’s evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).  


The resulting Commission order must be based on substantial evidence. “Substantial evidence" has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion. E.g., Consolidated Edison Co. v. NLRB, 305 U.S. 197 (1938). It requires more than a mere scintilla of evidence or suspicion of the existence of a fact to be established. Norfolk & Western Railway Co. v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Barnes v. Pennsylvania Department of Justice, 70 Pa. Commonwealth Ct. 47, 452 A.2d 593 (1982).” Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct. 1994).  


“Every rate made, demanded, or received by any public utility, or by any two or more public utilities jointly, shall be just and reasonable, and in conformity with regulations or orders of the commission. . . .”  66 Pa. C.S. § 1301.  A utility rate that is “just and reasonable” is a rate that will give the utility a fair return.  Pennsylvania Petroleum Ass’n. v. Pennsylvania Power & Light Co., 488 Pa. 308, 412 A.2d 422 (1980); see also National Utilities, Inc. v. Pa. Publ. Util. Comm’n, 709 A.2d 972 (Pa. Cmwlth. 1998).    



The Commission’s June 23, 2006 Orders explained that the D&E Companies Chapter 30 Compliance Filings were troublesome because they raised access rates.  



The Orders recognize that the Companies were permitted to raise their rates overall because, using the change in 2004 and 2005 third quarter GDPPI of 4.016%, the Companies were each entitled to a 3.70% increase in noncompetitive revenues.  



This increase is pro forma and not questioned, either by the Commission or the other parties to this matter.  The only issue is whether the Companies’ application of the increase to the access rates as presented by each Company is consistent with applicable law.  



The Commission’s June 23, 2006 Orders expressed concern regarding:
1.
Whether the increases in access service charges as a vehicle to recover the Company’s allowable PSI revenues are consistent with law and policy;

2.
Whether the increases as proposed violate the Chapter 30 provision that the Commission promote and encourage the provisions of competitive services by a variety of service providers on equal terms and throughout the geographic areas of the Commonwealth without jeopardizing reasonableness of rates or the provision of universal telecommunications service at affordable rates;

3.
Whether the switched access services charges increases contradict Pennsylvania’s attempt to reduce local carriers’ dependence on access revenues and preserving the affordability of local rates.



The Orders, however, allowed the increases to take effect despite these reservations, with a few conditions not relevant here.  The Commission did grant the Petitions for Reconsideration filed by the Companies, and subsequently issued the decisions regarding reconsideration on December 7, 2006.  In these Orders, the Commission made crystal clear its disapproval of using switched access rates:

Moreover, D&E’s assertion that no prior Commission Order precludes D&E from raising access charges is erroneous.  Even though our Orders did not explicitly impose a ban on proposing increases to access charges, as previously discussed, the Commission’s Global Order strongly expressed a policy and schedules for further access charge reductions.  Furthermore, this matter is being addressed in our Access Charge Investigation for rural ILECs at Docket No. I-00040105.  December 7, 2006 Orders, Compendium of Common Orders, N-8-9; O-8; P-8.  



The policy for reducing access charges is based on the assumption that those charges subsidize other rates, and as succinctly stated by OCA, no such evidence exists here, either to support a finding that a subsidy does or does not exist.  OCA Stmt. 1-R pp. 4-6.  There is no actual cost study to support a finding that the distribution of rates is reasonable; there is no support to find that the distribution is not reasonable.  

D&E Companies’ position



Essentially, the D&E Carriers argue that the increase to intrastate access charges in lieu of further increasing basic exchange rates is permissible because there is no binding statute, regulation or Commission Order which precludes them from doing so.  According to the Companies, it is a matter of managerial discretion where the rate increases should be distributed, and the Commission cannot preclude their implementation unless the increases are not just and reasonable or in the public interest.



The D&E Carriers explain why they elected to implement the intrastate access rate revisions in the June 28th Compliance filings in lieu of either further increasing basic exchange rates or banking the additional revenue entitlement, noting that Buffalo Valley increased its basic exchange rates by $0.30 per month.  There were three reasons.



First, all three D&E carriers committed to accelerate their 100% broadband availability commitments from December 31, 2015 to December 31, 2008 following the enactment of Act 183, the New Chapter 30.  In exchange for this commitment, the Carriers were allowed to eliminate the 2% inflationary offset, which provides the committing companies with the opportunity to achieve higher annual revenues in order to offset the costs associated with the accelerated commitments.  The D&E Carriers are incurring the costs to provide universal broadband while facing growing competition from wireless carriers and non-facilities based VoIP providers.  These commitments were based on the assumption that the carriers would have the opportunity to achieve higher revenues on an annual basis.



Second, the D&E Carriers aver that there is no limitation on their right to increase intrastate access charges in their Amended Chapter 30 Plans.  As long as the intrastate access charges mirror the interstate charges, the CCs remain below the $7.00 Global benchmark, and the changes do not violated Amended Chapter 30 Plans’ provisions, the D&E Carriers believe that they have an absolute right to the rate changes in the June 28th Compliance Filings.



Third, intermodal competition from cell phones, high-speed internet services, etc., preclude the D&E Carriers from making continuous annual increases in local service rates.  Intermodal competition has resulted in the D&E Carriers losing over 10,550 access lines over the last three years, and with those lines, the revenues associated with them.  D&E Stmt. 1, pp. 48‑51.


Banking did not provide the additional revenue that the Carriers needed.  The D&E Carriers came to the conclusion that switched access charge increases were the only realistic option for achieving the additional revenues, under Act 183 and the Amended Chapter 30 Plans.  D&E Stmt. 1, p. 53.  



Mr. Beurer testified that, if the D&E Carriers were not permitted to increase access rates, they would be forced to increase local service rates to a level in excess of the $18.00 rate cap currently in place.  The D&E Telephone highest R-1 rates would have gone to $19.43, and Conestoga’s to $16.70, which would have forced them to request increased PaUSF funding to recover the amount of local service rates in excess of the rate cap.  Buffalo Valley’s would have risen to $15.54, which would force customers from the network, thus accelerating the line loss.  D&E Stmt. 1, p. 54.  



Mr. Beurer states that D&E has the cost support to justify the June 26 Compliance Filings rates.  D&E Stmt. 1 p. 55.  



Mr. Beurer explains that the D&E companies are participants in the National Exchange Carrier Association’s (NECA’s) tariff and settlement process:
They utilize the services of NECA which calculates interstate access rates and distributes interstate access revenues amongst the participants. NECA annually in accordance with 47CFR FCC Part 61.38 rules calculates interstate access rates on behalf of its member participants. These filings are reviewed by the FCC and permitted to either become effective or are suspended for further investigation. The interstate traffic sensitive switched access rates utilized by the D&E carriers for their 2006 intrastate PSI/SPI filings were the rates the FCC allowed NECA to become effective in July 2005. Because these rates are based on costs in accordance with FCC rules and because the network is no different when making an interstate call than in making an intrastate call, the use of interstate access rates for intrastate purposes by de facto makes the intrastate rates cost based. The PaPUC has accepted this premise when they accepted the use of interstate traffic sensitive switched access rates for intrastate purposes in the Global Order and 2003 Joint Stipulation Order.
Q.
Does any data exist identifying the D&E carriers’ specific interstate costs?
A.
Yes, as part of the required monthly settlement process with NECA, NECA calculates the specific traffic sensitive switched access and common line interstate cost settlements in accordance with the average schedule formulas and algorithms referenced above, which were approved by the FCC, along with actual data reported by the specific D&E carriers to generate the companies specific interstate traffic sensitive switched access and common line cost settlements. Taking these actual cost settlements and dividing by the actual demand units of minutes and lines produces each company’s actual average interstate cost settlement amount per unit for traffic sensitive switched access and common line. 

Q.
What are the cost recovery amounts the D&E carriers received from NECA in 2005 to recover the D&E carriers’ interstate costs?
A.
D&E Exhibit 5 displays the total settlements and the calculated amount per minute of use or per line the D&E carriers received from the interstate jurisdiction to recover their interstate costs in accordance with FCC cost allocation rules for the year 2005.
Q.
How do the interstate cost-based common line amounts per line compare to the new intrastate carrier charge rate?
A.
D&E Exhibit 6 displays the comparison of the interstate calculated common line amount per line to the proposed intrastate carrier charge. The exhibit proves that the intrastate carrier charge rates are below what the D&E carriers’ interstate calculated cost based common line settlement rates per line are.  D&E Stmt. 1, pp. 56-57.  See also OCA Stmt. 1-R, pp. 15-16.


It is important to note that no other party, not even Verizon, is claiming that the D&E actions in raising access rates are impermissible under existing law.  Rather, Verizon questions the wisdom of D&E’s actions.  


Further, D&E exhibits show that their rates, even after the increase, are not out of line with other rural carriers’ rates.  See D&E Exhibit 1.  Further, D&E Exhibit 6 shows that the Companies’ CCs and intrastate composite traffic-sensitive switched access charges do not exceed their costs, which are in compliance with the Global Order, 2003 Joint Stipulation Order, and the Amended Chapter 30 Plans.  D&E Main Brief, p. 49.  
Verizon’s position


Verizon filed an intervention in this matter, not a protest or complaint, which means that Verizon has no burden of proof to sustain and is offering its opinion as an interested party only.



Verizon explains its position as recommending:  “. . . that the Commission should rescind and amend its June 23, 2006 Orders that allowed the access rate increases to go into effect on July 1, 2006, on the grounds that it would be unjust and unreasonable to disturb the status quo by allowing D&E to raise the very rates that are the subject of the small carrier access investigation that D&E and the other carriers successfully urged the Commission to stay.. . .  Leaving those pre-existing rates in place would, however, eliminate the inequity of allowing the D&E companies to raise their access rates insulated from any review of the substance of those rates.”  VZ Stmt. 1.2, pp. 4-5. See also VZ Main Brief, p. 9. 



Mr. Price testified that the D&E companies’ switched access rate increases are contrary to the Commission’s policy in numerous ways, including:

· The companies’ increases threaten the balance achieved by the Commission’s  integrated approach to resolving issues of local competition, universal service, and switched access rate reform;

· Approval of the switched access increases for these ILECs after other ILECs like Verizon have already drastically reduced their access rates would be highly discriminatory; such discrimination against or in favor of particular carriers distorts the local exchange service marketplace;

· The switched access increases undermine competition by keeping their local rates artificially low and thus discouraging entry by would-be competitors in the companies’ service territories;

· The switched access rate increases would sharpen rather than diminish the historical rural/urban disparity in rates that keeps urban customers’ rates higher so as to lessen upward pressure on rural customers’ rates; and

· The switched access rate increases would harm interexchange carriers (“IXCs”) who serve both rural and urban subscribers, because of their general tendency to charge geographically averaged toll rates.  VZ Stmt. 1.0, p. 10.

Mr. Price states that the D&E actions harm competition because 
If subsidies are used by a carrier to keep basic local service rates artificially low, that discourages entry by would-be competitors.  Two equally efficient competitors serving a market should, all else being equal, exhibit roughly equivalent per unit costs.  However, if a subsidy is received by one competitor, it can charge a rate less than its per unit cost and still be profitable.  The competitor without a subsidy cannot compete with a subsidized price and has no incentive to enter or, if already in, remain in the market.  VZ Stmt. 1.0, p. 13.



In addition, Mr. Price points out that because IXCs’ rates are averages, urban users of toll services have paid higher toll rates than would otherwise have been the case, while rural users paid lower toll rates.  The Commission’s Global Order established concrete mechanisms to lessen the urban-to-rural subsidy flow by reducing switched access rates and increasing retail end user rates, while preserving universal service.  The D&E carriers’ actions in increasing access rates undermine these efforts.  VZ Stmt. 1.0, p. 14.  


Increases in rural switched access rates will penalize IXCs that provide service in both urban and rural areas in their competition with IXCs that service only urban areas.  VZ Stmt. 1.0, p. 15.  


While Verizon does not go so far as to claim that the D&E actions are in violation of a specific statute, regulation or order of the Commission prohibiting such action, it does state that the actions are contrary to the stated policy of the Commission, thus rendering is unjust and unreasonable.  VZ Stmt. 1.0, p. 16.  Regarding an appropriate remedy, Verizon states:
The D&E companies’ access rate increases contravene this Commission’s policy of removing implicit subsidies from access rates and serve to further widen the disparity between the D&E companies’ access rates and the drastically reduced access rates charged by Verizon.  The D&E companies have provided no reasonable justification for the Commission to change course and now approve discriminatory increases to their access rates. Therefore, Commission should disallow the rate increases and instead allow the D&E companies to reallocate this revenue to other noncompetitive services within the parameters allowed by their Chapter 30 plans.  If the Commission nevertheless determines that the rates should remain in effect – which it should not – then the Commission should reduce or eliminate the D&E companies’ net receipts from the PaUSF by equivalent amounts, since these increases have negated prior access rate decreases that were the basis for establishing the companies’ share of the PaUSF.  Ultimately, however, these carriers should rebalance their local rates in order both to bring their access rates into line with the reasonable rates charged by Verizon and to reduce the cost imposed on customers of other carriers who bear the cost of funding the PaUSF.  Accordingly, permitting them to increase their access rates here would be a step in the wrong direction.  VZ Stmt. 1.0 p. 17.



Mr. Price testified that the D&E companies should be required to maintain the status quo pending the stay of the access investigation.  VZ Stmt. 1.1, p. 3; Tr. 89.  “Because of all of the delays and “settlement” proposals to take steps to reduce rates over the years, the Commission has never examined on a substantive basis the facts underlying the small carriers’ access charges, including but not limited to their costs of providing local service and access service, the extent to which local rates are below cost and require a subsidy, etc.”  VZ Main Brief, p. 23.  



Verizon assumes that the access rates subsidize other rates and states that the Verizon companies “will be required to subsidize the business operations of the D&E companies” with the increase, as will other ILECs, CLECs and IXCs.  VZ Main Brief, p. 26.  Verizon argues that D&E has not justified that it is necessary for its own broadband commitments for Verizon to “divert” the money from serving its own customers.  VZ Main Brief, p. 26.  “It is disingenuous for D&E to suggest that Verizon does not need to fund its own broadband commitments, including those in its own rural areas, and so can spare the money to pay for D&E’s own broadband deployment.”  VZ Main Brief, p. 28, citing VZ Stmt. 1.1, p. 22.  


When asked if costs were known, should access rates move to cost, Mr. Price responded:

No, because I think that is – the whole question of what is the cost, I mean, we’ve even seen it to some extent in this proceeding, deflects the policymakers’ attention from the fundamental question of how much of a carrier’s own network costs should be borne by its customers and how much should be shifted to other carriers that have their own networks and their own costs of operating those networks that have to be borne by their own customers.  So it’s really more of a  -- it’s a very broad policy question, and I’m not sure that there are specific guidelines.  I mean, if there were, perhaps this Commission would have resolved the issue sooner, the FCC would have resolved the issue sooner, but they haven’t.  Tr. 128-129.



Mr. Price summed up the confusion quite clearly in the following testimony when asked what should the D&E companies be doing that would give a just and reasonable result if not what they have already done:

Well, I think part of the problem is Verizon would concede that it doesn’t want other carriers or this Commission getting into the business of directing what its filings should look like; in other words, that is in large part a matter that should be at the discretion of the company.  When the result is looked at, then the question is, you know, what is the effect of that result?  And the problem that we have is with these increases, and then some other carriers’ increases, what is the combined effect of that while the Commission has said, “We know that we need to look at these rates, but we’re not going to look at them now”?  Well, if we’re not going to look at them, it’s very – I know I’m not answering your question, and I apologize, but it’s quite a conundrum because we don’t want to be the ones that tell the D&E companies exactly what to do.  We know that – and I believe I was asked on cross questions about are there pending investigations or what if there were pending investigations into local rates?  Well, that’s a very different question.  There is, to my knowledge, there is no such pending investigation into local rates in Pennsylvania, there is a pending investigation into access rates.  Tr. 138-139. 



Verizon requests, in the alternative, that if the access charge increases be permitted to stand, then the Commission make corresponding decreases to the D&E draw from the PaUSF.  VZ Main Brief, p. 39.  Verizon explains:

By increasing switched access rates, thereby reversing a portion of the rate reductions previously approved by the Commission for which the D&E companies were already compensated through PaUSF payments, the D&E companies’ actions upset the balance and linkage between the mechanisms established in the Global Order.  By now increasing intrastate access rates after having already offset prior access decreases with revenue-neutral local service rate increases and PaUSF receipts, the D&E companies are not just reversing direction from prior efforts by the Commission to reduce rural carrier charges; they are also effectively double-dipping on supposedly lost revenue for which they have already been compensated.  In other words, they will effectively be compensated twice for the same rate reduction.  Accordingly, if the Commission does not rescind the access increases, it should reduce the companies’ receipts from the PaUSF by a corresponding amount.  VZ Main Brief, pp. 40-41.


Verizon explains that the point of this argument is that the PaUSF support already received by the Companies was intended to replace revenue from past access decreases.  Increasing access rates will give revenue from both the PaUSF and the other carriers through access charges.  VZ Reply Brief, p. 29. 



In its Reply Brief, Verizon emphasizes that D&E produced no evidence or studies demonstrating that the Companies could not raise local rates, and there is nothing in the Companies’ plans that would preclude the retail rate increases that would be required to recover the stated revenue from basic service rates.  VZ Reply Brief, p. 22.  While Verizon points to a lack of evidence to support a claim that increased basic rates would result in more line loss, it recognizes that the general issue of whether or not tariffed basic service rates have any impact on telephone penetration is more appropriately addressed in the broader investigation of small carrier access rates and the state universal service fund.  VZ Reply Brief, pp. 23-24.  



Verizon recommends that the Commission give D&E the opportunity to redesign their increases among other noncompetitive rates or to bank the revenue for future use.  VZ Reply Brief, p. 26.



Verizon states that the D&E argument that mirroring interstate rates was necessary to avoid jurisdictional arbitrage (D&E Main Brief, p. 20) is contradicted by the fact that D&E’s overall rate per minute of use remained much higher under intrastate rates than under interstate rates.  VZ Reply Brief, pp. 27-28.  
OSBA’s position



OSBA’s witness, Mr. Buckalew, expressed his opinion that the D&E rates were acceptable as filed.  The points he made include:  
The Companies’ new Chapter 30 Plans allow them an annual PCO, which is an opportunity to increase rates based on presumed cost changes.  The general level of inflation was used as a measure for these cost changes.  The Companies demonstrated that they were allowed to increase noncompetitive service rates based on their respective PCO mechanisms, and therefore they increased access rates and local network rates.  OSBA Stmt. 1, p. 3.

Access service is one of the Companies’ main costs and revenue sources.  Access revenues were a major cause for the PCO revenue increase.  Therefore, it would not be reasonable to presume that the overall costs for these Companies have increased simply due to inflation and then exclude access from the rate increase.  OSBA Stmt. 1, p. 3. 



While Mr. Buckalew agrees with Verizon that the recent trend has been towards a decline in access rates for Verizon, he points out that the trend occurred during a time when costs were stable or declining.  In addition, the trend occurred prior to the enactment of the new Chapter 30, which allows the Companies to pass through rate-of-inflation rate increases without productivity offsets.  He does not believe that it is reasonable to continue to lower access rates if costs are increasing at or about the rate of inflation.  To do so would shift the cost of access away from the toll consumers onto basic local exchange customers, who have very little choice in either carriers or services.  OSBA Stmt. 1, pp. 4-5.  


Mr. Buckalew points out that “[A]ccess rates generated the access revenue that is used to calculate the noncompetitive service revenue increase.  Access rates are paid by toll carriers to provide toll services to consumers; toll carriers and toll consumers should contribute to broadband development in Pennsylvania.  If the Verizon philosophy is adopted, then toll carriers will get the direct benefit of a broadband system without paying any of the costs to create the system.”  OSBA Stmt. 1, pp. 5-6.  The result of the FCC lifting UNE requirements and the Pennsylvania legislation creating the new Chapter 30 allow companies to set their rates where they believe they need to be, with the restriction being that they be just, reasonable and nondiscriminatory.  OSBA Stmt. 1, p. 6.


Freezing or lowering access rates would result in subsidization, since the existing rates for access are already too low, and therefore contribute too little for the use of the facilities used to provide toll services.  In addition, the too-low costs of the access rates results in Verizon’s toll customers use of the Companies’ rural local network without paying cost-based rates.  OSBA Stmt. 1, p. 11.  Under the circumstances, the Companies’ proposals to include access in the PCO increase meet the just, reasonable and nondiscriminatory requirements, where excluding access would not.  OSBA Stmt. 1, p. 12.  


Mr. Buckalew concludes by stating that, while there is no one correct solution to the access cost pricing issue, there are certainly some wrong solutions, and one such wrong solution would be to regard all access costs to be customer costs in order to rationalize their total attribution to a fixed local subscriber charge.  OSBA Stmt. 1, p. 16.

OCA’s position



OCA’s witness, Dr. Loube, points out that the Verizon arguments are not logical unless there is first a finding that the access rates are being used to subsidize the basic local rates.  Such a finding cannot be made in this proceeding since none of the parties submitted an incremental cost study which would support a finding.  Therefore, it is not possible to state that the price is below the incremental cost of service.  OCA Stmt. 1-R, pp. 4-6.


In addition, the D&E Companies impose a per-line carrier charge on interexchange rates, thereby preventing the subsidization of local rates by intrastate access rates:

The FCC “has long recognized that, to the extent possible, interstate access costs should be recovered in the manner they are incurred.  In particular, non-traffic sensitive costs – costs that do not vary with the amount of traffic carried over facilities – should be recovered through fixed flat charges, and traffic sensitive costs should be recovered through per-minute charges.”



Dr. Loube also argues that it is unreasonable to expect the D&E Companies’ rates to be equal to Verizon’s, since the carriers are different classifications and are treated differently from a regulatory standpoint.  OCA brief, pp 6-8; OCA Stmt. 1-R, pp. 13-16.  In addition, there is no reason to believe that the D&E access rates will have an anticompetitive effect, since any new player would have the opportunity to match those rates.  OCA Stmt. 1-R, p. 20; OCA Brief, p. 10.  OCA points out that the Verizon argument would have the D&E increase spread over those rates which Verizon does not pay.  VZ Stmt. 1.0, pp. 4-8.  Finally, the Verizon argument fails to address the unnecessary strain that raising local rates would put on the PAUSF fund.  OCA Brief, p. 15.  



And, “The PUC has changed the state common line access charge from a per-minute rate to a per-line rate ‘to reflect the fact that the CCLC (common carrier line charge) is a non-traffic sensitive (NTS) charge.’”  Global Order, p. 26; OCA Stmt. 1-R, p. 10.  
Disposition



As D&E explains in its Main Brief, the Companies’ Amended Chapter 30 Plans are the controlling authority when implementing rate changes, and no party has claimed that these Plans prohibit increases in access charges.  The limitations are:  (1) whether at the time of Commission approval of the Plans there were any Commission orders expressly prohibiting the increase or modification of intrastate access rates; and (2) whether the increases are just and reasonable within the meaning of 66 Pa. C.S. § 1301.  D&E Main Brief, p. 18, citing 66 Pa. C.S. § 3015(g).



The issue is reduced to the level of whether the Companies have sustained their burden of proving that their rates are just and reasonable, and not in violation of a Commission regulation or order.  



Verizon explains,
As the Pennsylvania Supreme Court has observed, “the term ‘just and reasonable’ is not intended to confine the ambit of regulatory discretion to an absolute or mathematical formulation but rather to confer upon the regulatory body the power to make and apply policy concerning the appropriate balance between prices charged to utility customers and return on capital to utility investors.”
  In evaluating whether a proposed rate increase is “just and reasonable” under Section 1301, this Commission “has discretion to determine the proper balance between the interests of ratepayers and utilities.”
  It must “protect” ratepayers from “unreasonable rates” while at the same time “ensuring that utility companies “are permitted to charge rates sufficient to cover their costs and provide a reasonable rate of return.”
  Verizon Main Brief, pp. 10-11.


The Commission has expressed concern at the Companies’ increase in switched access rates and has stated that prior Orders “strongly expressed a policy and schedules for further access charge reductions.”  While such a policy, and the Commission’s restatement of it, might be enough to encourage some regulated utilities to pull out the calculators and reconfigure their rates in a way more palatable to the regulatory agency, the Companies here showed no such inclination.  They have stubbornly maintained their legal ability to distribute the increase in any manner consistent with applicable rate caps.  


While this stubborn intransigence may fly in the face of the direction that the Commission wishes to see access rates go, it is not a violation of a Commission regulation or order.  


Verizon’s view is that access rates subsidize other rates, and they should be reduced as rates move closer to becoming cost-based.  Commission policy prior to the enactment of Act 183 is consistent with this view.  However, there is no evidence to support a finding that the access rates are subsidized, and Verizon itself admits that there is no need for all rates to be cost-based.  In addition, its request to reduce the D&E entitlement from the PaUSF fund is inconsistent with its own testimony that the access rates are not a handout, but are payment for access services provided to them by D&E carriers, enabling Verizon to collect revenue for its long distance service from its own customers.  Tr. 101.  Verizon’s frustration with being a major contributor to the PaUSF, which was intended to reduce access charges, and now being faced with a substantial increase in access charges, too, is understandable.  The present system deserves closer scrutiny than it will or should receive in a review of the D&E Companies’ PSI/SPI filing.


D&E evaluated the alternatives to raising access charges and concluded that its previous access charge reform efforts “have made the rates of D&E Telephone residential end users to be among the highest in the state.  (D&E Stmt. 1-R, p. 24.)  The D&E carriers also comprehensively considered with great analysis the intense intermodal competition faced by them and the detrimental line loss that would result from local rate increases.  After analyzing this data, the D&E management, again within their discretion, ascertained that the allocation of further increases to local rates is simply not a viable option in today’s competitive market.”  D&E Reply Brief, p. 32.  



While the Commission’s stated policies in the pre-Amended Chapter 30 era indicated that the Commission’s preference was to reduce access charges, three events preclude me from concluding that the stated policy is both still effective and strong enough to support a finding of unjust or unreasonable rate structure:  (1)  the new Chapter 30 changed the way that telephone companies are regulated; (2) the Commission began an investigation into access charges to scrutinize this very issue, which indicates that it was not comfortable with the way in which access charges were being figured; and (3) the Commission had sufficient information to make this finding in this matter when the Companies filed this rate case and the Commission declined to do so.
  


In the absence of a Commission determination regarding the proper method of figuring switched access rates, the Companies are in violation of no Commission regulation or Order.  Neither did the Commission Orders implementing the stay of the investigation provide for a freeze on access rates pending the outcome of the proceeding.  Without a finding of a violation of any Commission orders or regulations, there is no legal reason to disallow the rates as submitted.  


It is recommended that the Commission establish standards by regulation or binding order, such as would result from the stayed Investigation, before attempting to evaluate whether the PSI/PCO filing of each rural telephone company is in violation of those standards.  

CONCLUSIONS OF LAW



1.
In any proceeding upon the motion of the Commission, involving any proposed or existing rate of any public utility, or in any proceedings upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.  66 Pa. C.S. § 315(a).




2.
“Burden of proof” is a duty to establish a fact by a preponderance of the evidence, which means that the party has presented evidence which is more convincing by even the smallest amount, than the evidence presented by the other side or to preclude all reasonable inferences to the contrary.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Burleson v. Pa. Publ. Util. Comm’n, 501 Pa. 433, 461 A.2d 1234 (1983).  



3.
After the proponent of the burden of proof has satisfied the burden, the focus shifts to determining whether the opposing party has submitted evidence of equal or higher weight to rebut the first party’s evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).  



4.
The resulting Commission order must be based on substantial evidence. “Substantial evidence" has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion. E.g., Consolidated Edison Co. v. NLRB, 305 U.S. 197 (1938). It requires more than a mere scintilla of evidence or suspicion of the existence of a fact to be established. Norfolk & Western Railway Co. v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Barnes v. Pennsylvania Department of Justice, 70 Pa. Commonwealth Ct. 47, 452 A.2d 593 (1982).” Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct. 1994).  


5.
The Global Order did not freeze access rates.  



6.
The Global Order adopted the cap of $7.00 as a reasonable rate for the CC in conjunction with reductions in toll service rates, changes in local service rates and the establishment of a state USF.  



7.
PSIt = PSIt-1 (1 + % Δ GDP-PI - X ± Z)
In narrative, this means the new PSI index (PSIt), which determines the allowable annual revenue change for the applicable period, equals the current index (PSIt-1) multiplied by the percentage change in the GDPPI over the past year minus a 2% inflation offset (the "X" factor) plus any effect of exogenous events ("Z").  (D&E Companies have a 0% inflation offset.)


8.
The term ‘just and reasonable’ is not intended to confine the ambit of regulatory discretion to an absolute or mathematical formulation but rather to confer upon the regulatory body the power to make and apply policy concerning the appropriate balance between prices charged to utility customers and return on capital to utility investors.” Pa. Publ. Util. Comm’n v. Pennsylvania Gas and Water Co., 492 Pa. 326, 337, 424 A.2d 1213, 1219 (1980) cert. denied 454 U.S. 824 (1981).  


9.
In evaluating whether a proposed rate increase is “just and reasonable” under Section 1301, this Commission “has discretion to determine the proper balance between the interests of ratepayers and utilities.”  Popowsky v. Pa. Publ. Util. Comm’n, 542 Pa. 99, 665 A.2d 808, 812 (1995).



10.
It must “protect” ratepayers from “unreasonable rates” while at the same time “ensuring that utility companies “are permitted to charge rates sufficient to cover their costs and provide a reasonable rate of return.  Pa. Publ. Util. Comm’n v. Philadelphia Electric Co., 522 Pa. 338, 343, 561 A.2d 1224, 1226 (1989).



11.
No Commission Orders expressly prohibit rural carriers from increasing access rates within the boundaries of the carriers’ Amended Chapter 30 Plans as long as the resulting rates are just and reasonable.

ORDER



THEREFORE,



IT IS RECOMMENDED:



1.
That in the 2006 Annual Price Stability Index/Service Price Index filing of Buffalo Valley Telephone Company, Docket No. P-00981428F1000, no rescission or amendment is warranted by evidence presented in the matter.



2.
That in the 2006 Annual Price Stability Index/Service Price Index filing of Conestoga Telephone & Telegraph Company, Docket No. P-00981429F1000, no rescission or amendment is warranted by evidence presented in the matter.



3.
That in the 2006 Annual Price Stability Index/Service Price Index filing of Denver & Ephrata Telephone & Telegraph Company, Docket No. P-00981430F1000, no rescission or amendment is warranted by evidence presented in the matter. 
Dated:
February 20, 1007



______________________________







Susan D. Colwell








Administrative Law Judge

�	A Petition to Intervene was filed on behalf of Verizon Pennsylvania Inc., Verizon North Inc., Verizon Select Services Inc., Bell Atlantic Communications, Inc. d/b/a/ Verizon Long Distance, Verizon Global Networks, Inc., MCImetro Access Transmission Services, LLC d/b/a Verizon Access Transmission Services, and MCI Communications Services Inc. (collectively “Verizon”).  


�	2006 Annual Price Stability Index/Service Price Index Filing of Buffalo Valley Telephone Company, R-00061375; 2006 Annual Price Stability Index/Service Price Index Filing of Conestoga Telephone & Telegraph Company, R-00061376; and 2006 Annual Price Stability Index/Service Price Index Filing of Denver and Ephrata Telephone and Telegraph Company, R-00061377 (Orders Entered December 7-8, 2006).  


�	Re Nextlink Pennsylvania, Inc., docket No. P-00991648; P-00991649, 93 PaPUC 172 (September 1999)(Global Order); 196 P.U.R. 4th 172, aff’d sub nom. Bell Atlantic-Pennsylvania, Inc. v. Pa. Publ.Util. Comm’n, 763 A.2d 440 (Pa. Cmwlth. 2000), vacated sub nom. MCI Worldcom, Inc. v. Pa. Publ. Util. Comm’n, 577 Pa. 294, 844 A.2d 1239 (2004).  Note that the Global Order is not included in the accompanying Compendium of Common Orders because of its voluminous size and the fact that Commission telco staff is assumed to have easy access to it already.


�	A separate docket deals solely with the access charges of Verizon and Verizon North, AT&T Communications of Pennsylvania v. Verizon North, C-20027195.  


�	Access Charge Investigation per Global Order of September 30, 1999, docket Nos. M-00021596, et al. (Opinion and Order entered July 14, 2003).


�	In the Matter of the Multi-Association Group (MAG) Plan for Regulation of Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange Carriers, CC Docket No. 00-256, Second Report and Order and Further Notice of Proposed Rulemaking, FCC 01-304 (MAG Order) ¶ 17.


�	(g) Rate change limitations.  Nothing in this chapter shall be construed to limit the requirement of section 1301 (relating to rates to be just and reasonable) that rates shall be just and reasonable.  The annual rate change limitations set forth in a local exchange telecommunications company’s effective commission-approved alternative form of regulation plan or any other commission-approved annual rate change limitation shall remain applicable and shall be deemed just and reasonable under section 1301.  66 Pa. C.S. § 3015(g).


�	Pa. Publ. Util. Comm’n v. Pennsylvania Gas and Water Co., 492 Pa. 326, 337, 424 A.2d 1213, 1219 (1980) cert. denied 454 U.S. 824 (1981).  


�	Popowsky v. Pa. Publ. Util. Comm’n, 542 Pa. 99, 665 A.2d 808, 812 (1995).


�	Pa. Publ. Util. Comm’n v. Philadelphia Electric Co., 522 Pa. 338, 343, 561 A.2d 1224, 1226 (1989).


�	This matter is, for all intents and purposes, uncontested.  Verizon is an intervenor, not a protestant and not a complainant.  The public advocates agree with the D&E Companies.  The Commission has held that intervention is derivative, and that a party cannot by intervention create a contested proceeding where one does not otherwise exist.  See Application of Philadelphia Suburban Water Company, Docket No. A-212370F0052 (Opinion and Order entered September 14, 200); Application of Shangri-La Water Company, Docket No. A-212715F2000 (Commission Order adopting Initial Decision entered January 4, 2002).  In the absence of a Commission Order directing this matter to OALJ, it would have been referred to the Commission’s Bureau of Fixed Utility Services.  
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