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OPINION AND ORDER
BY THE COMMISSION:



Before the Commission for consideration is the Initial Decision of Chief Administrative Law Judge (CALJ) Veronica Smith dismissing the Complaint of Susan H. and Edward Schmidt (Complainants) against Dominion Retail, Inc. t/a Peoples Plus (Peoples Plus).  By Secretarial Letter dated December 12, 2006, we notified the parties that we had exercised our right under Section 332(h) of the Public Utility Code, 66 Pa. C.S. § 332(h), to review the above-captioned case at Public Meeting.  Based on our review of this Complaint, we conclude that Mr. and Mrs. Schmidt should have an opportunity for a hearing.   
History of the Proceeding


On August 16, 2006, Susan Schmidt filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Peoples Plus, a natural gas supplier, alleging that Peoples Plus failed to provide her with an opportunity to shop for an alternate supplier in that she did not receive notice of the new contract rates until three weeks before expiration of the current service contract.
  As relief, Mrs. Schmidt asks that Peoples Plus be required to provide sixty days notice of new contract rates and be required to continue to provide service at the current contract rate if the new proposed rates exceed the current rate because Peoples Plus did not give her time to shop.  (Complaint at 5).  

On September 13, 2006, Peoples Plus filed an Answer with New Matter and a Preliminary Objection moving to dismiss the Complaint on the basis that the Commission lacks subject matter jurisdiction over the Complaint allegations and that the Complaint is insufficient as to substance.  Mrs. Schmidt did not file a response to the New Matter portion of Peoples Plus’ Answer or its Preliminary Objection.
This matter was assigned to the Motions Judge, CALJ Veronica A. Smith.  Since Mrs. Schmidt did not answer the New Matter or the Preliminary 
Objection filed by Peoples Plus, the relevant facts stated in the New Matter were deemed admitted.
  52 Pa. Code § 5.62(c).  In her Initial Decision, the CALJ concluded, inter alia, that: (1) the Commission has jurisdiction over the parties to, but not the subject matter of, this proceeding; (2) the question presented is one of law only; and (3) a hearing is not necessary in the public interest in this case.  The Initial Decision sustained People Plus’ Preliminary Objection to Mrs. Schmidt’s Complaint and dismissed the Complaint.  No Exceptions were filed to the Initial Decision.
Discussion



In her Initial Decision, the CALJ made twelve Findings of Fact (I.D. at 2-4) and eight Conclusions of Law (I.D. at 8-9).  We shall adopt and incorporate by reference the CALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.  
As noted in the Initial Decision, Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  (I.D. at 4).
A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  (I.D. at 4).
The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 507 Pa. 360, 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).  (I.D. at 5).


Natural gas suppliers (NGSs) are not public utilities as defined in Section 2202 of the Public Utility Code.  66 Pa. C. S. § 2202.  (Finding of Fact No. 2).  Peoples Plus is an NGS and, as such, it is not subject to Commission regulation, except in limited circumstances defined in the Natural Gas Choice and Competition Act.  66 Pa. C.S. §§ 2201, et seq. 


The Commission does not regulate the prices charged by NGSs.  Furthermore, as a general rule, the Commission is not authorized to review and interpret the provisions of a contract between an NGS and its customer, except as provided in Section 2206(c).  The Commission’s responsibilities towards customers of both NGDCs and NGSs with regard to customer information are set forth, as follows:
The commission shall, by order or regulation, establish requirements that each natural gas distribution company and natural gas supplier provide adequate, accurate customer information to enable retail gas customers to make informed choices regarding the purchase of all natural gas services offered by that provider.  Information shall be provided to retail gas customers in an understandable format that enables retail gas customers to compare prices and services on a uniform basis.

66 Pa. C.S. § 2206(c).


We have established regulations to facilitate the interaction between natural gas providers and consumers at 52 Pa. Code §§ 62.71 – 62.80.  Therein, 
Section 62.72 defines a disclosure statement as the written disclosure of the terms of service between an NGS and a customer that satisfies the definition of a “consumer contract” in Section 3 of the Plain Language Consumer Contract Act at 73 P.S. § 2203.  Additionally, Section 62.75(g)(1) requires that the NGS’ disclosure statement include specific customer notification of the NGS’ obligation to provide advance written notices at about 90 days and 60 days before the expiration date of a fixed-term agreement that is longer than three months.  52 Pa. Code § 62.75(g)(1).  


In this instance, Mrs. Schmidt alleged that Peoples Plus failed to notify her of a new proposed rate sixty days before the contract expiration.  Thus, under these provisions, the Commission may have jurisdiction and Mrs. Schmidt may raise an issue of public interest.  Based upon our review of the pleadings in this case, we conclude that Mrs. Schmidt is entitled to a hearing concerning her right to notice; THEREFORE,

IT IS ORDERED:



1.
That the Initial Decision of Chief Administrative Law Judge Veronica Smith sustaining the Preliminary Objection filed by Dominion Retail, Inc. t/a Peoples Plus moving to dismiss the Complaint filed by Susan H. and Edward Schmidt at Docket No. C-20066726 is reversed, consistent with this Opinion and Order.



2.
That the Complaint of Susan H. and Edward Schmidt is remanded to the Office of Administrative Law Judge for a hearing and decision or other proceeding as deemed appropriate.







BY THE COMMISSION,








James J. McNulty








Secretary
(SEAL)

ORDER ADOPTED:  January 26, 2007
ORDER ENTERED:  February 22, 2007
	�	 The Complaint stated that the Peoples Plus notice was dated October 1 but was postmarked October 6 and received by Complainant on October 8, 2006.  The expiration date of the contract was November 1, 2006 (Complaint   at 5).





	�	Peoples Plus stated that Mrs. Schmidt is a customer under a February 2006 standard offer contract that provides for Peoples Plus, upon expiration of the initial term, to give thirty days notice of its intent to terminate the contract or to propose a change in the fixed price.  (Answer and New Matter at    3-4). 
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