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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed on January 8, 2007, by Glenn I. Sibley (Complainant) to the Initial Decision of Administrative Law Judge (ALJ) Michael A. Nemec issued herein on December 19, 2006.  On January 16, 2007, National Fuel Gas Distribution Corporation (NFG) filed Reply Exceptions.
History of Proceeding


On April 12, 2006, the Complainant filed a Complaint alleging that NFG had turned off his gas while he was in Florida; his water pipes froze and damage resulted.  The Complainant requested that the Commission direct NFG to pay for the damages.  Counsel for NFG filed an Answer and Motion to Dismiss (Motion).  The Motion was granted, in part, and dismissed, in part, by Order issued on June 19, 2006, by Chief Administrative Law Judge (CALJ) Veronica A. Smith.  The initial telephonic hearing was held on July 26, 2006.  At the request of the Parties, the matter was converted to a Prehearing Conference.  At the conclusion of the Prehearing Conference, the Parties requested and were granted a period of time to conduct discovery.



Thereafter, the telephonic initial hearing was held on October 2, 2006, before ALJ Michael Nemec.  Both the Complainant and NFG were represented by counsel.  The resulting record consists of a seven-page transcript of the Prehearing Conference, an eighty-page transcript of the discussion and testimony at the initial hearing and seven NFG exhibits.  The record closed on November 2, 2006.  
On November 6, 2006, ALJ Nemec received a Letter from the Complainant’s counsel, which requested the issuance of a subpoena.  The ALJ subsequently received a letter from NFG’s counsel objecting to the request.  The ALJ denied the request for a subpoena per Interim Order dated November 13, 2006, for failure to state good cause for reopening the record.  


In his Initial Decision, the ALJ recommended that the instant Complaint be dismissed for failure to carry the burden of proof.  (I.D. at 9).  Exceptions and Reply Exceptions to the Initial Decision were filed as above noted. 
Discussion
In his Initial Decision, ALJ Nemec reached Findings of Fact Nos. 1‑28 (I.D. at 2-5) and Conclusions of Law Nos. 1-2 (I.D. at 8).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. P.U.C., 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  


In his first Exception, the Complainant alleges that the ALJ, in his Finding of Fact No. 28, found that a landlord agreement was entered into for the two properties at issue on January 12, 2006, without referencing the pre-existing landlord agreement, which the Complainant had had for years.  (Exc. at 2).


On review of this Exception, we find it not to be meritorious.  The ALJ’s Finding of Fact No. 28, found on page 5 of his Initial Decision, is as follows:
28.
Mr. Sibley filed a landlord agreement with NFG for two of his properties, 1426 and 1428 Route 36 on January 12, 2006.  Tr. 38-39; NFG Exhibit L.

The reason that the ALJ did not reference a pre-existing landlord agreement is because there was no reliable evidence to establish the fact that such an agreement existed.  NFG has procedures in place to protect its customers’ privacy and their financial interests, and those procedures require a landlord to file a written agreement to the effect that the service is to be placed in the landlord’s name in the event a tenant vacates the property.  On this point, NFG’s testimony was clear that no landlord agreement was in place in November and December of 2005.  (I.D. at 7-8).  Thus, since this Exception is based on evidence which is contrary to the record, it is denied.


In his second Exception, the Complainant alleges as follows: “[t]he Judge failed to find that you instructed them not to turn off the gas.”  (Exc. at 2).


On review of this Exception, we find it not to be meritorious.  Initially, we assume that the “you” in the above Exceptions refers to the Complainant.  We note that this Exception finds fault with the fact that the ALJ failed to find a certain fact without pointing to what record evidence would support that finding.  As stated by the ALJ:  
The matter presented may be summarized as being whether [the Complainant] communicated his desire that the gas service to 1428 Route 36 not be terminated in the event the property was vacated by his tenant.  While [the Complainant] insists that he did communicate that desire to NFG, the recordings of his telephone calls to NFG tend to show that his request came after the fact.
(I.D. at 7; Tr. at 27-33, 35-36, 39-50).  For the above reasons, this Exception is denied.


In his third Exception, the Complainant alleges that the ALJ erred in that he did not conclude that NFG failed to take reasonable steps to contact the Complainant regarding the termination of service.  The Complainant alleged that NFG was aware that the Complainant was in Florida.  (Exc. at 2).


On review of this Exception, we find it not to be meritorious.  The evidence is clear that service herein was terminated on December 8, 2005.  (Tr. at 27, 11-13, 19-21, 40-48).  That date was before the Complainant left for Florida, on December 15, 2005.  (Finding of Fact No. 7; Tr. at 11-13; I.D. at 3).  Accordingly, this Exception is denied because it misstates the evidence of record.


For the above reasons, the Complainant’s Exceptions are denied.


Finally, as noted by the ALJ, the Complainant lived in proximity to the property in question, and he testified that he had had the tenant evicted.  That raised a question as to why the Complainant did not then proceed to inquire as to whether the gas service was on, and would remain on, at the time of the eviction.  (I.D. at 8).  Given that there was a Prehearing Conference in this proceeding back on July 26, 2006, there should have been a more thorough record developed. 

Conclusion


We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions and Reply Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that the Complainant’s Exceptions are not meritorious, and accordingly those Exceptions will be denied.  The ALJ’s Initial Decision will be adopted; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions filed by Glenn I. Sibley to the Initial Decision of Administrative Law Judge Michael A. Nemec issued on December 19, 2006, are denied.


2.
That the Initial Decision of Administrative Law Judge Michael A. Nemec, issued on December 19, 2006, is hereby adopted.
3.
That the Complaint of Glenn I. Sibley against National Fuel Gas Distribution Corporation docketed at No. C-20066190 is dismissed for failure to carry the burden of proof.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 1, 2007
ORDER ENTERED:  March 2, 2007
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