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HISTORY OF THE PROCEEDING


On February 21, 2006, the Commission’s Bureau of Transportation and Safety (BTS or Bureau) filed its complaint against Gary C. Walk, Jr. t/a Walks Moving (Company or Walks).  The complaint alleged that on October 3, 2005, Walks moved household goods in use without certificated authority.  On March 22, 2005, the Commission received a letter from Mr. Walk which responded to the allegations in the complaint.


By hearing notice, dated October 24, 2006, the Office of Administrative Law Judge notified the parties that an initial hearing would be held on December 12, 2006, in Hearing Room 2, Commonwealth Keystone Building, 400 North Street, Harrisburg, PA.  By prehearing order, dated October 27, 2006, the parties were again informed of the time and place of the hearing.  Both the hearing notice and the order warned the parties that failure to appear at the hearing could result in loss of the case.


On December 12, 2006, the hearing was held as scheduled.  Mr. Walk did not appear.  The Bureau appeared and was represented by counsel who presented one witness and three exhibits.  The record was closed on the same day.  No party filed a brief.  The transcript (Tr.) contained 28 pages.
FINDINGS OF FACT


1.
Mr. Walk received notice of the hearings from the notice of hearing and my prehearing order.


2.
David Johnston, a Public Utility Commission Enforcement Officer Supervisor, testified on behalf of the Bureau.  Tr. 6-7.


3.
Mr. Johnston received a complaint by phone from Mr. Richard MacDonald who complained about damages done by the Company while moving household goods.  Tr. 7-8.


4.
BTS Exh. 1 was a certified copy of the Certificate of Public Convenience for Gary C. Walk, Jr. t/a Walks Moving, dated April 5, 2000, at Docket No. A-00116497F0002 which granted authority to Mr. Walk as a motor carrier of property.  Tr. 8-10.  BTS Exh. 1.


5.
Mr. Walk did not have certificated authority to move household goods in use.  Tr. 8-9.  BTS Exh. 1.


6.
On November 7, 2005 Mr. Walk returned Mr. Johnston’s call and admitted to Mr. Johnston that he did not have household goods authority and claimed that moving Mr. MacDonald’s piano from MacDonald’s old residence to a new home under construction was valid under his property authority.  Tr. 11-13.



7.
BTS Exh. 2 was a copy of Mr. Walk’s letter (received March 22, 2006) which served as his answer to the complaint.  According to the letter, he admitted that the move was made on October 3, 2005 and explained that the piano was partially disassembled when it was moved to the garage of the home under construction.  Mr. Walk did not move the piano into the home.  After construction was completed, it was moved and reassembled by the household goods mover which moved MacDonald’s furniture from the old house to the new one.  Tr. 13-14, 20.  BTS Exh. 2.


8.
The Company disassembled the piano before it was moved to the new home.  Tr. 14.



9.
Mr. Walk was paid with a check for the Company’s services.  Tr. 15.



10.
BTS Exh. 3 was a copy of a cancelled check, dated October 3, 2005, and made out to Walk’s Moving.  The check was drawn on the MacDonald/Cronauer account in the amount of $175.00 and signed by Ms. Cronauer.  Tr. 15-16.


11.
Mr. Walk did not provide a bill of lading to Mr. MacDonald for the services rendered.  Tr. 18.


12.
A hearing on the complaint was held on December 12, 2006, as set forth in the notice of hearing and the prehearing order.



13.
A piano is a household good in use.

DISCUSSION


At the end of the hearing counsel argued that in order to establish a prima facie case, the Bureau was required to prove 1) that there was a movement of regulated items between two points in Pennsylvania, 2) that Mr. Walk admitted to moving the piano which was verified by the letter-answer and the cancelled check and 3) that the Company was compensated for the move which was verified by the cancelled check.  Counsel also explained that the move did not fall within the warehouseman’s exemption, citing Haugh and Keenan Storage and Transfer Co. v. Pennsylvania Public Utility Commission, 133 Pa. Superior Ct. 175, 2 A.2d 548 (1938) (Haugh).  Counsel concluded by requesting that the complaint be sustained and that a civil penalty be imposed.


Having reviewed the record, the Public Utility Code (66 Pa. C.S. §§101 et seq.), the Commission regulations (52 Pa. Code §§1.1 et seq.) and the Haugh case, I find that I generally agree with the Bureau with one minor exception.  


Even though the Company did not appear, BTS was required, as the complainant, to establish a prima facie case and did so.  Public Utility Code, 66 Pa. C.S. §332(a).  Based on the testimony of Mr. Johnston and the exhibits, I find that:  1) Walks was a carrier certificated as a motor carrier of property (FOF 4); 2) Walks did not have certificated authority to move household goods in use (FOF 5); 3) Mr. Walk admitted that the move was made on October 3, 2005 (FOF 7); 4) Walks moved a piano which is a household good (FOF 7, 8 and 13); and 5) Walks was paid with a check  in the amount of $175.00 for the Company’s services (FOF 9 and 10).  In sum, all of the elements of the violation of Section 1102(a)(i) of the Public Utility Code (i.e. rendering a utility service without authorization from this Commission) were established on the record, and the assessment of a civil penalty is appropriate.


The appropriate amount of a civil penalty to be imposed when there is a violation of the Public Utility Code or Commission Regulations is determined in accordance with the standards set forth in Joseph A. Rosi v. Bell Atlantic- Pa., Inc. and Sprint Communica​tions Company, Docket No. C‑00992409 (Order entered February 10, 2000) (Rosi).  These standards have been adapted to generically apply to all utility types.  See Pa. P.U.C. v. NCIC Operator Services, M-00001440 (Order entered December 21, 2000).  Under the standards of Rosi, the Commission considers the following factors:

1.
Whether the violation was intentional or negligent.  If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500.00 to $1,000.00 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500.00 per day.  The precise penalty amount per day will be arrived at by applying the following additional standards, while recognizing that the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.

2.
Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer's account.

3.
Whether the regulated entity initiated procedures to prevent future slamming.

4.
The number of customers affected and the duration of the violation.

5.
Whether the penalty arises from a settlement or a litigated proceeding.

6.
The compliance history of the regulated entity which committed the violation.

7.
Whether the regulated entity cooperated with the Commission.

8.
The amount necessary to deter future violations.

9.
Past Commission decisions in similar situations.

10.
Other relevant factors. 



In this instance the absence of the carrier reduced the amount of information available to make a decision.  I noted that the complaint requested a $250.00 penalty.  I find the amount to be an indication that the Bureau believed the violation was unintentional as set forth in subparagraph 1 above.  With respect to Walks’ compliance history (subparagraph 6 above) there was testimony that complaints were received and investigated.  Tr. 17-19.  However, there was no testimony that there were resolutions unfavorable to the Company.  Based on the record, there was testimony that the Company cooperated with the investigation by promptly returning Mr. Johnston’s call.  See, subparagraph 7 above.  Given the failure of Walks to appear at the hearing, I have concluded that it agreed to the proposed penalty which can be considered under subparagraph 10 above.  Under these circumstances, I have no problem concluding that the suggested civil penalty is reasonable and will so order below.


In an effort to contradict the claim from Mr. Walk that the piano was not a household good in use because it was stored after it was moved, counsel opposed that theory based on the Haugh case.  He represented that the case stood for the proposition that an item must be in storage for 90 days to lose its status as a household good and would then come within the warehouseman’s exemption.  Tr. 24-25.  While I generally agree that the move was a regulated one, I do not agree with Mr. Walk’s defense or counsel’s rebuttal.  


The first problem Mr. Walk had was that there was no warehouse involved in this move, only the garage of the new house.  There was no proof that Mr. Walk even owned a warehouse.  And most definitively, Mr. Walk failed to attend the hearing thereby waiving any defense to the complaint.  52 Pa. Code §5.245(a)(1) and (2).


Unfortunately, my reading of the Haugh case revealed nothing about the “90 day rule.”  The Superior Court held that an entity, which was incorporated for the express purpose of engaging in a general warehousing business, could not be granted a certificate of public convenience to become a carrier for household goods.  The Court rejected the Haugh argument that becoming a household goods carrier was “incidental” to its warehouse business and, therefore, was an activity authorized by its corporate charter.  The Court held that only a corporation organized as public utility by its corporate charter could render utility service.


In the final analysis, Mr. Walk waived all of his defenses and rendered the issue moot.  
CONCLUSIONS OF LAW


1.
The Bureau established a prima facie case by proving 1) that there was a movement of regulated items between two points in Pennsylvania, 2) that Mr. Walk admitted to moving the piano which was verified by the letter-answer and the cancelled check and 3) that the Company was compensated for the move which was verified by the cancelled check.



2.
BTS was required, as the complainant, to establish a prima facie case and did so.  Public Utility Code, 66 Pa. C.S. §332(a).



3.
Walks did not have certificated authority to move household goods in use.


4.
Walks violated Section 1102(a)(i) of the Public Utility Code by rendering a utility service without authorization from this Commission.  66 Pa. C.S. §1102(a)(i).



5.
When a violation of the Public Utility Code has occurred, the assessment of a civil penalty is appropriate.  66 Pa. C.S. §3301(a).



6.
The appropriate amount of a civil penalty to be imposed when there is a violation of the Public Utility Code or Commission Regulations is determined in accordance with the standards set forth in Joseph A. Rosi v. Bell Atlantic- Pa., Inc. and Sprint Communica​tions Company, Docket No. C‑00992409 (Order entered February 10, 2000) (Rosi).  These standards have been adapted to generically apply to all utility types.  See Pa. P.U.C. v. NCIC Operator Services, M-00001440 (Order entered December 21, 2000).  Under the standards of Rosi, the Commission considers the following factors:

1.
Whether the violation was intentional or negligent.  If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500.00 to $1,000.00 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500.00 per day.  The precise penalty amount per day will be arrived at by applying the following additional standards, while recognizing that the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.

2.
Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer's account.

3.
Whether the regulated entity initiated procedures to prevent future slamming.

4.
The number of customers affected and the duration of the violation.

5.
Whether the penalty arises from a settlement or a litigated proceeding.

6.
The compliance history of the regulated entity which committed the violation.

7.
Whether the regulated entity cooperated with the Commission.

8.
The amount necessary to deter future violations.

9.
Past Commission decisions in similar situations.

10.
Other relevant factors. 



7.
Using the Rosi standards, a $250.00 penalty was reasonable.


8.
Mr. Walk failed to attend the hearing thereby waiving any defense to the complaint and rendered the warehouseman’s exemption issue moot.  52 Pa. Code §5.245(a)(1) and (2).
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of the Pennsylvania Public Utility Commission, Bureau of Transportation and Safety v. Gary C. Walk t/a Walks Moving, at Docket No. A-00116497C0601 is hereby sustained.



2.
That Gary C. Walk t/a Walks Moving, shall within thirty (30) days of receipt of the final Commission Order pay a civil penalty of Two Hundred Fifty ($250.00) Dollars as provided for in Section 3301 of the Public Utility Code, 66 Pa. C.S. §3301, by sending a certified check or money order made payable to the Pennsylvania Public Utility Commission and mail it to:




Pennsylvania Public Utility Commission




P.O. Box 3265




Harrisburg, PA 17105-3265



3.
That Gary C. Walk t/a Walks Moving, shall Cease and Desist from further violations of the Public Utility Code and the Commission’s Regulations and Orders.



4.
That the Commission Secretary upon receipt of the Two Hundred Fifty ($250.00) Dollars Civil Penalty shall mark this proceeding closed.
DATED:
February 2, 2007















Louis G. Cocheres








Administrative Law Judge
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