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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition is a Petition for Reconsideration (Petition) filed by Valley Run Water Company, LLC (Valley Run) on January 26, 2007, relative to the above-captioned proceeding.  The Order to which the Petition refers was entered on January 11, 2007.  No Response to the Petition has been filed. 

History of Proceeding


Valley Run filed an Application for a Certificate of Public Convenience (Certificate) on August 18, 2005, pursuant to Sections 1101 and 1102 of the Public Utility Code (Code), 66 Pa. C.S. §§ 1101 and 1102, evidencing Commission approval of the right to begin to offer, render, furnish or supply water service to the public in a portion of Washington Township, Berks County, as described by courses and distances submitted with the Application and shown on various supplemental maps and plans.

Proofs of service and publication were filed.  The Application was served upon the appropriate township and county officials, the related county planning commission, the Department of Environmental Protection (DEP), the Office of Consumer Advocate, the Office of Small Business Advocate and the Commission’s Office of Trial Staff.  On September 19, 2005, Superior Water Company, Inc. (Superior or Protestant) filed a Protest to the subject Application, and the Application was re-assigned to the Office of Administrative Law Judge (OALJ) for disposition.

On November 7, 2005, the Protestant filed an Application requesting the right to begin offering water service in an additional portion of southeastern Washington Township and a portion of Colebrookdale Township, Berks County.  This area included the Gehringer Farm Tract, which was a part of the requested service territory in Valley Run’s Application.  Several filings were made by both Parties.  On February 14, 2006, in accordance with a Settlement Agreement, which was reached between Valley Run and Superior, each Party withdrew its Protest to the other’s pending Application, and each Party agreed to amend its Application to remove territory for which the other Party had applied.  The Parties requested that Valley Run’s then unprotested Application be approved.  By an Initial Decision issued on June 14, 2006, Administrative Law Judge (ALJ) Cynthia Williams Fordham recommended that Valley Run’s Application be approved by the Commission.

On September 19, 2006, the Commission reassigned Valley Run’s Application to the Commission’s Bureau of Fixed Utility Services (FUS) for further review and a recommendation.  Specifically, FUS was directed to conduct a review which included, but was not limited to, an analysis of Valley Run’s business plan, its compliance with any officially-adopted county comprehensive plans, municipal comprehensive plans, and applicable zoning designations, as required by 52 Pa. Code § 3.501(a)(7) and the status of Valley Run’s DEP well permit applications.   



By Order entered on January 11, 2007, the Commission approved the Application and directed that a Certificate be issued to Valley Run.  Based on Valley Run’s cost estimates, a $35.00 per month water charge is supported by an analysis of the projected costs of providing the service and also appears to be fair and reasonable and in the public interest.  The Company’s business plan has been reviewed and was found to be acceptable and consistent with a showing of viability.  Also, the Company was in compliance with the county comprehensive land plan and zoning.  The Certificate, however, was not to be issued until certain conditions were met. 


On January 26, 2007, Valley Run filed the instant Petition requesting that certain modifications be made to the ordering paragraphs of the Commission’s January 11, 2007 Order.


Discussion


The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g) of the Code, 66 Pa. C.S. § 703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572(b) of our Regulations, 52 Pa. Code § 5.572(b), relating to petitions for relief following the issuance of a final decision.  The standards for granting reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. PUC 553 (1982): 
A petition for reconsideration, under the provision of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or part.  In this regard we agree with the Court in the Pennsylvania Railroad Company case,
 wherein it was said that “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them . . . .”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.

56 Pa. PUC at 12-13 (footnote added).  AT&T v. Pa. PUC, 568 A.2d 1362 (Pa. Cmwlth. 1990), further elucidated the standards for rehearing, reconsideration, revision or rescission.  



We note that, pursuant to 66 Pa. C.S. § 703(g) and 52 Pa. Code § 5.572, our power to modify or rescind final orders is limited to certain circumstances.  A petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an order will result in the disturbance of a final order.  City of Philadelphia v. Pa. PUC, 720 A.2d 845 (Pa. Cmwlth. 1998); West Penn Power Company v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995); and City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  


Initially, Valley Run contends that what the Commission did in the January 11 Order is the opposite of what it did in its Order of October 20, 2006, which 
granted Superior Water Company’s Application at Docket No. A-212955F0017.
  Valley Run avers that Superior was the companion application to Valley Run’s application and that the cases were consolidated before the ALJ.  The ALJ approved a settlement of each, based on extensive technical, managerial and financial sworn affidavits submitted by the two applicants.  (Petition at ¶ 9).


On this point, we would simply note that Superior Water Company is an established company which is requesting additional territory.  Valley Run, on the other hand, is a new company requesting a Certificate from the Commission so that it may begin to provide water service to the public for compensation.  Accordingly, it is proper for us to scrutinize Valley Run’s Application thoroughly and require all information consistent with 52 Pa. Code § 3.501 that would not have been required from Superior Water Company.


As noted above, our Order entered herein on January 11, 2007, approved the Application and directed that a Certificate be issued to Valley Run.  However, the second sentence of Ordering Paragraph 2 of the Order states as follows: “the Secretary’s Bureau shall not issue the [Certificate] as described above until copies of the DEP Operation of Facilities Permits for both systems, the verifications of non-necessity of [DRBC] approval and acceptable as-built plans and maps have been provided to the Commission’s Bureau of Fixed Utility Services.”  (Order at 8). 


Ordering Paragraph 3 of the Order states that Valley Run cannot submit a tariff establishing initial rates until receipt of the Certificate.  (Order at 8).  Ordering Paragraph 6 of the Order states that Valley Run must file affiliated interest agreements within sixty days following the receipt of the Certificate.  (Order at 9).  Valley Run contends that Ordering Paragraphs 2, 3 and 6 contain errors, are potentially unlawful, or amount to considerations which appear to have been overlooked or not addressed by the Commission.  On that basis, Valley Run requests reconsideration of the January 11 Order and that certain requested amendments be made to the ordering paragraphs thereof.  (Petition at ¶ 6).


Valley Run requests certain amendments to Ordering Paragraph 2 of our January 11 Order, which has been quoted above.  (Petition at ¶ 37).  On review of Valley Run’s arguments on this issue, we find them to be meritorious.  


The first condition, under Ordering Paragraph 2, is that a Certificate not be issued until Valley Run provides FUS with copies of DEP Operation of Facilities Permits.  Valley Run contends that this condition does not consider the timing of waterworks construction/development and the DEP permitting process.  DEP supports our premise that Valley Run cannot begin to serve without a well permit.  Valley Run further contends that the condition fails to recognize that the Commission’s application process for a new service territory using new facilities, as specified in the Commission’s Regulations at 52 Pa. Code § 3.501, has been based upon design plans and proposed development and DEP construction permits, as opposed to final, “as-built” plans and final DEP operating permits.  (Petition at ¶ 9).


We note initially that the use of the descriptive phrase “as-built” as a modifier for “plans” should not have been used in this instance.  Based upon Valley Run’s affidavit of Michael D. Rhodes, we believed the system facilities to have been very near completion.  (Rhodes Affidavit at 4).  Additional information provided by Valley Run, however, show this not to be the case.  As clarified by Valley Run, the water system is not near completion, and the full build-out is not expected for at least five years.  (Petition at ¶¶ 10, 11).  Construction maps which showed the location of utility facilities would satisfy the filing requirement.  


If we were to withhold the Certificate at this point, we would be preventing Valley Run from actually constructing or extending its facilities because the Certificate confers certain rights.  Among those rights is the right to occupy public rights-of-way, which are necessary to build out the system.  (Petition at ¶ 22).  Additionally, we note that the right to charge rates is linked the issuance of a certificate.  Accordingly, for us to retain the pertinent condition, as written, in our Order would result in Valley Run not being permitted to charge for water service for five years, until the last house in the development or the last 100 feet of main are installed.  This is not our intent.


Addressing incomplete systems in the past, the Commission has imposed a condition which makes it clear that granting the Certificate does not excuse an applicant from obtaining all other necessary permits, such as those from DEP, required by law in order to provide service.  By this means, the Commission has recognized that, while it is issuing a certificate, there may be additional environmental approvals necessary. 


Finally, we note that Valley Run does not object to a condition requiring the provision of the final stage operating permits, or final “as-built” plans, when they become available over the course of construction.  (Petition at ¶ 16).  Absent that, an applicant utility cannot exercise its rights under any certificate.  Accordingly, for the above-outlined reasons, the appropriate ordering paragraph will be included herein directing Valley Run to submit to FUS construction maps now and as-built plans for each project within sixty days of the completion of each project, as described in the Application.  We note that construction maps were submitted to the Commission on April 6, 2007.


The second condition referenced by Valley Run was that a Certificate not be issued to it until it shall provide FUS with the verification of non-necessity of DRBC approval.  The usage projections of record, coupled with the fact that build-out will not occur until approximately year five, makes clear that at this point there is no present requirement for a DRBC water allocation permit.  Additionally, that requirement may not present itself for some time.  (Petition at ¶ 26).  Moreover, Valley Run attached an e‑mail from DRBC’s Branch Head Public Engineer confirming that Valley Run’s project is considered non-substantial under Section 2.3.5A.2, and does not require submission to the DRBC unless and until it approaches 100,000 gpd during a thirty-consecutive-day period.
  (Petition at ¶ 27).  


Based on the above-outlined considerations, we find that the condition imposed by Ordering Paragraph 2 of our prior Order has been met, and an ordering paragraph will be included in this Opinion and Order which directs Valley Run to file a copy of any future water allocation permit with FUS, within thirty days of its issuance from the DRBC, if Valley Run’s water withdrawals should reach DRBC’s jurisdictional threshold in the future.


The third condition referenced in the Petition was that Valley Run should submit “acceptable as-built plans and maps” to FUS.  As discussed above, the two developments which comprise the applied for territory will not be built-out instantly, but rather over a five-year period.  Accordingly, as-built plans are not available at this time, and it is not logical to require that they be submitted before the Certificate is issued.  (Petition at ¶ 31).  As discussed above, the pertinent language will be amended to direct Valley Run to file as-built plans upon the completion of each of the two development projects.


Finally, Ordering Paragraph 6 of our prior Order required the filing of an affiliated interest agreement within sixty days following the receipt of the Certificate.  Valley Run averred that there are at this time no affiliate transactions of which it was aware.  (Petition at ¶ 36).  Nonetheless, we will retain the requirement for the filing of an affiliated interest agreement, for such affiliated transactions as are required to be recorded under the Code, within sixty days of receipt of the Certificate.  To that extent, the Petition is denied. 

Conclusion


In our consideration of the merits of the Petition, we find that it meets the evidentiary standards outlined in Duick to the extent outlined above.  Specifically, we conclude that, for the above-outlined reasons, the relevant ordering paragraphs of our January 11, 2007 Order should be amended as requested by Valley Run.  Accordingly, for the above-outlined reasons, the instant Petition will be granted, in part, and denied, in part, and the appropriate modifications to our January 11, 2007 Order will be made; THEREFORE,


IT IS ORDERED:  
1.
That the Petition for Reconsideration of Commission Order entered herein on January 11, 2007, filed by Valley Run Water Company, LLC, on January 26, 2007, is granted, in part, and denied, in part, consistent with this Opinion and Order.


2.
That the Application of Valley Run Water Company, LLC, at Docket No. A-210121, is hereby approved to the extent consistent with this Opinion and Order.


3.
That a Certificate of Public Convenience be issued pursuant to Sections 1101 and 1102 of the Public Utility Code, 66 Pa. C.S. §§ 1101 and 1102, authorizing Valley Run Water Company, LLC, to begin to offer, render, furnish or supply water service to the public in a portion of Washington Township, Berks County, as described by courses and distances submitted with the Application and shown on various supplemental maps and plans.



a.
Nothing herein shall be construed to exempt Valley Run from obtaining all necessary permits and approvals from any state, federal or local government agency having jurisdiction.

b.
Valley Run shall not provide public utility service to any customer or portion of its service territory unless it obtains all lawfully required environmental permits from any agency, department or commission having jurisdiction that are necessary to enable service to that customer or portion of its territory.

c.
Copies of such permit(s) shall be filed with the Bureau of Fixed Utility Services and the Commission’s Secretary within thirty (30) days of receipt by Valley Run.



d.
As-built plans for each project shall be submitted to the Commission’s Bureau of Fixed Utility Services within sixty (60) days of the completion of each project as described in the Application and the maps shall show the location or route, type and size of as-built facilities, elevations and locations of major facilities, and shall be legible, of a reasonable scale, and shall have a legend.


e.
In the event Valley Run’s ground water withdrawal rate reaches the Delaware River Basin Commission’s (DRBC) jurisdictional threshold in the future, then Valley Run shall provide to the Commission’s Bureau of Fixed Utility Services a copy of its allocation permit within thirty (30) days of receipt from the DRBC.
4.
That following receipt of the Certificate of Public Convenience, Valley Run Water Company, LLC, shall submit a tariff, effective on one day’s notice, containing flat service rates of $35/month.  This rate shall remain in effect until the submission and approval of metered service rates.

5.
That within twenty-four (24) months after the receipt of the Certificate of Public Convenience, Valley Run Water Company, LLC, shall submit a revenue neutral filing to convert to metered service rates, based on twelve (12) months of meter readings.

6.
That Valley Run Water Company, LLC, shall file with the Commission’s Secretary’s Bureau a completed copy of the Public Utility Security Planning and Readiness Self Certification report on its water operations, within sixty (60) days after receipt of the Certificate of Public Convenience. 
7.
That the owner/owners of Valley Run Water Company, LLC, shall file an Affiliated Interest Agreement in accordance with 66 Pa. C.S. §§ 2101 and 2102 within sixty (60) days following receipt of the Certificate and shall detail any written or oral contracts or agreements for the provision of management services, supervision, construction, engineering, accounting, office space, equipment, etc., between the public utility and any other affiliate.  If any post-certification affiliated interests arise, Valley Run shall comply with the filing requirements found at 66 Pa. C.S. §§ 2101, et seq.
8.
That Valley Run Water Company, LLC, shall be added to the active lists of the Tariff and Annual Reports Section of the Commission’s Secretary’s Bureau and the Assessments Section of the Commission’s Office of Administrative Services after issuance of a Certificate of Public Convenience. 
9.
That a copy of this Opinion and Order shall be served upon Valley Run Water Company, LLC, the Department of Revenue – Bureau of Corporate Taxes, the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, and the Department of Environmental Protection – Southcentral Regional Office and its Bureau of Regulatory Counsel, Central Office. 
10.
That in all other matters not inconsistent herewith, our Order entered on January 11, 2007, shall remain in full force and effect.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 10, 2007
ORDER ENTERED:  May 10, 2007



�  Pennsylvania Railroad Company v. Pennsylvania Public Service Commission, 179 A. 850 (Pa. Super. 1935).


  


�    Valley Run attached a copy of that Order to its Petition as “Appendix 2.”


�     The e-mail was attached to the Petition as “Appendix 3.” 
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