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Duquesne Light Company



:

initial decision

Before

Eranda Vero

Special Agent

HISTORY OF PROCEEDING

On November 2, 2006, Lawrence, Irene and Diane E. Davies (Complainants) filed a Formal Complaint with the Commission against Duquesne Light Company (Duquesne Light or Respondent), alleging that they received notice that their electric service was being terminated.  They stated that Respondent had refused to accept medical certification from the podiatrist who had treated Lawrence Davies.  They also alleged that when Mr. Davies’ podiatrist called Respondent to explain Mr. Davies’ health problems, Respondent’s representatives were rude to the doctor and told him that he was not a licensed physician.  As relief, they requested time to pay their bills and an apology to their podiatrist from Duquesne Light.  On November 27, 2006,
 Respondent filed an Answer denying the material allegations of the Complaint.  

By Telephone Hearing Notice dated November 29, 2006, the parties were notified that an Initial Telephone Hearing was scheduled for Tuesday, January 16, 2007, at 10:00 a.m.  A Corrected Telephone Hearing Notice was mailed to the parties on December 4, 2006, notifying them that the Initial Telephone hearing was scheduled for Tuesday, January 23, 2007.  This case was assigned to me pursuant to 52 Pa. Code § 56.174. 
On December 18, 2006, I issued a Prehearing Order advising the parties of the date and time of the scheduled hearing, applicable procedural rules and that the case could be dismissed if they failed to appear and participate in the hearing.  Finally, the Prehearing Order reminded the parties of their responsibility to notify me of any change in the telephone number where they could be contacted for the hearing.  

In accordance with the Prehearing Order, by cover letter dated January 16, 2007, Respondent submitted three copies of ten (10) proposed exhibits for possible use at the hearing.

The Initial Telephone Hearing convened as scheduled on Tuesday, January 23, 2007, at 10:00 a.m.
   Irene Davies appeared pro se and testified on behalf of the complaint.
  She did not submit any exhibits.  Regina M. Sestak, Esq., appeared on behalf of Respondent and presented the testimony of one witness, Garry Miller, a customer service supervisor with Duquesne Light.  The record closed at the conclusion of the hearing, on January 23, 2007.

FINDINGS OF FACT
1.
Complainants are residential customers of Respondent and take service at 311 N. Balph Avenue, Pittsburgh, Pennsylvania 15202.
2.
Respondent is Duquesne Light Company, a jurisdictional public utility providing service in the Commonwealth of Pennsylvania.
3.
Lawrence Davies suffers from severe diabetes which caused him to have two foot surgeries and have one toe amputated.   Due to the surgeries, Mr. Davies missed several months from work, the household monthly income was reduced, and the Complainants had a hard time keeping up with the bills.
4.
Irene Davies contacted Duquesne Light and they recommended that Complainants enroll in the Customer Assistance Program (CAP) due to the financial situation. 

5.
Complainants enrolled in Respondent’s CAP program but continued to have difficulty paying the bills.
6.
Complainants received a notice that their electric service was being terminated.

7.
Irene Davies contacted Duquesne Light and was informed that the service would not be terminated if Duquesne Light received a medical certificate from Mr. Davies’ doctor explaining his medical condition.
8.
At the hearing, Irene Davies testified that Mr. Davies’ treatment and his foot surgeries were performed by Dr. O’Donnell, a podiatrist.
9.
Dr. O’Donnell contacted Respondent in order to provide medical certification on behalf of Mr. Davies.
10.
Respondent refused to accept medical certification from Dr. O’Donnell because he was a podiatrist and not a licensed physician.

11.
Upon instruction from Duquesne representatives, Irene Davies had “their MD,” Dr. Kochik, call Respondent and provide certification for Mr. Davies.
12.
Duquesne Light accepted Dr. Kochik’s explanation of Mr. Davies’ medical condition for the purpose of medical certification. 

13.
Irene Davies testified that she feels Duquesne Light was rude to her husband’s podiatrist and treated her like a liar when she told them the truth about her husband’s health problems and their financial situation.
14.
Duquesne Light has a standard practice for handling medical certification calls.  When someone indicates that he is a medical practitioner, the company verifies the statement in on-line databases by asking the physician for his license number.
15.
At the time Irene Davies called Duquesne Light, the company was monitoring the customer service calls using the old system where calls were taped randomly.  Irene Davies’ calls were not among those taped. 
16.
Respondent’s witness testified that Duquesne Light has a team of six people monitoring the incoming calls throughout the month.
DISCUSSION

Initially it should be noted that in their Formal Complaint, Complainants alleged that: (1) they had received notice that their electric service is being terminated; (2) Respondent had refused to accept medical certification from the podiatrist who had treated Lawrence Davies; and (3) Respondent’s representatives were rude to Mr. Davies’ podiatrist.  In the Complaint, Complainants requested time to pay their bills and an apology to their podiatrist from Duquesne Light.  At the hearing, Irene Davies agreed to waive all of her claims with the exception of the adequacy of service issue as it relates to Respondent’s refusal to accept medical certification from Mr. Davies’ podiatrist, and Irene Davies’ telephone conversations with Respondent’s customer service representatives.  Accordingly, this decision will deal solely with the adequacy of service issue.
Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  Various Pennsylvania courts have defined the term “substantial evidence” as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).

The Commission has been granted broad powers to supervise and regulate all public utilities doing business within the Commonwealth.
  The Commission is empowered to determine whether a public utility is providing safe, adequate and reasonable service.

Irene Davies’ first claim of inadequate or unreasonable service on the part of Respondent relates to Duquesne Light’s refusal to accept Dr. O’Donnell’s explanation of Mr. Davies’ health condition for the purpose of medical certification.  Complainant testified that Dr. O’Donnell is the podiatrist who had treated Mr. Davies foot problem and had performed the surgeries.  She testified that Respondent’s representatives had refused to accept medical certification from Dr. O’Donnell because he was not a licensed physician.  Respondent’s representatives explained to Irene Davies that they could not accept medical certification from a podiatrist but that they would accept certification of Mr. Davies’ health condition from a licensed physician.  Respondent did in fact accept medical certification provided by Dr. Kochik, whom Irene Davies described as “their M.D.” 
Respondent’s witness testified that Duquesne Light has a standard practice for handling medical certification calls.  When someone indicates that he is a medical practitioner, the company verifies the statement in on-line databases by asking the physician for his license number.  This practice was used to verify that Dr. O’Donnell was not a licensed physician and Dr. Kochik was.
Section 1406(f), of the Public Utility Code provides that “a public utility shall not terminate services to premises when a licensed physician or a nurse practitioner has certified that the customer or a member of the customer’s household is seriously ill or afflicted with a medical condition that will be aggravated by cessation of service.” 66 Pa. C.S. § 1406(f).  This section goes on to say that the medical certification procedure shall be implemented in accordance with Commission regulation.  Id.   The Commission regulations defining a “physician” as: 

An individual licensed under the laws of the Commonwealth to engage in the practice of medicine and surgery in all of its branches within the scope of the Medical Practice Act of 1974 (63 P. S. §§ 421.1 -- 421.18) relating to medicine and surgery as amended, or in the practice of osteopathy or osteopathic surgery within the scope of the Osteopathic Medical Practice Act (63 P. S. §§ 271.1 -- 271.18). 
52 Pa. Code § 56.2.  The definition of “physician” is clearly not intended to include podiatrists who are not licensed under the Medical Practice Act but are licensed under the Podiatrist Practice Act, found at 63 P.S. §42.1.  Duquesne Light does not have the authority to extend that definition of “physician” to include podiatrists.  As a regulated utility, Duquesne Light is required to follow the statute and the regulations as written by the Commission and I find that it provided adequate and reasonable service, in compliance with the statute and Commission regulation when it refused to accept medical certification from Mr. Davies’ podiatrist.  
Mrs. Davies’ second claim of inadequate or unreasonable service relates to her telephone conversations with Respondent’s customer service representatives.  Irene Davies testified that she was treated like a liar by Respondent’s representatives when she called to explain her husband’s health problems and their financial situation.   She testified that customer service representatives dismissed her explanation as something that they heard everyday and without giving her the benefit of the doubt.   During her testimony, Mrs. Davies did not provide any of the names of the representatives with whom she had spoken.  She did not provide any time frame or dates of her conversations with Duquesne representatives.  At the conclusion of her testimony, it was not clear whether the alleged mistreatment was an isolated instance or a repeated occurrence. 

Respondent’s witness testified that Duquesne Light has a team of six people monitoring the incoming calls throughout the month.  At the time Irene Davies called Duquesne Light, the company was monitoring the incoming calls to customer service by taping random calls and reviewing them for quality of information and service.  Irene Davies’ calls were not among those taped.  

I cannot find that Mrs. Davies sustained her burden of proof because she failed to provide specific information with regard to her allegations of inadequate services and rudeness on the part of Respondent’s customer service representatives.   Respondent has provided convincing evidence with regard to the supervisory system set in place in order to provide consistent quality services to their customer callers.   Additionally, Mrs. Davies’ own testimony demonstrates that Respondent’s representatives had been helpful and forthcoming with information regarding enrollment in Respondent’s CAP program, the use of medical certification in order to stop termination procedures, and type of medical professional who could provide medical certification pursuant to statutes, Commission regulation and company policy.  I cannot find that Respondent provided inadequate service. 

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2.
Pursuant to 66 Pa. C.S. § 332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5.
When a complainant fails to prove that the respondent public utility has done or failed to do, or is about to do or fail to do, an act or thing in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission, the Commission does not have the authority to require any action by the utility nor to impose a civil penalty upon the utility.

6.
The Complainant failed to prove by a preponderance of the evidence that Respondent has done or failed to do, or is about to do or fail to do, an act or thing in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission

ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Formal Complaint of Lawrence, Irene & Diane E. Davies against Duquesne Light Company at Docket No. C-20067036 is denied.

2.
That this case at Docket No. C-20067036 shall be marked closed.

Date: February 15, 2007

















Eranda Vero








Special Agent

� Respondent was served with a copy of the Complaint on November 6, 2006.


� A tape recording of the hearing was made, no court reporter being present.


� Irene Davies is one of the named complainants in this case.  She is also the wife of Lawrence Davies and the mother of Diane E. Davies.  


� 66 Pa. C.S. §501.


� 66 Pa. C.S. §1501.
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