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PPL Electric Utilities Corporation




OPINION AND ORDER

BY THE COMMISSION:


Before the Commission is the matter of implementing the decision of the Commonwealth Court of August 4, 2006
 which reversed in part, vacated in part and affirmed in part our opinion and order entered in this docket on December 22, 2004.  Our order had adopted, as modified, the recommended decision of Administrative Law Judge Allison K. Turner regarding the application of PPL Electric Utilities Corporation (PPL) for an increase in rates.   As explained below, we are directing PPL to file a refund plan (together with proposed tariffs) to immediately implement that portion of our order which was reversed, and we are directing the ALJ to conduct further proceedings, if necessary, so that we may expeditiously implement those rate structure issues which were vacated by the court.
On March 29, 2004, PPL filed Supplement No. 38 to Tariff Electric-Pa. P.U.C. No. 201 to become effective June 1, 2004, seeking Commission approval to increase its retail distribution base rate revenues by $164.4 million.
  The Company’s request was based on a future test year ending December 31, 2004.  Additionally, PPL sought to increase transmission charges by approximately $57.2 million.    A number of parties filed protests to these increases and some of these parties actively participated in the subsequent hearings.  Following hearings before ALJ Turner, she issued a recommended decision on October 21, 2004.   Our decision on the exceptions and reply exceptions to the recommended decision followed.



There are two areas of that decision which are of concern here.  The first relates to the allowance of storm damage expenses incurred following Hurricane Isabel in 2003.   The storm, which swept across PPL's service territory in September 2003, was one of the most destructive ever to hit the Company's service territory.  Following the storm, PPL asked the Commission, and was granted, permission to use deferred accounting for the damages attributable to the storm.  We allowed PPL to recover its storm damage expense, as reduced by on-going labor expenses that were included in the claim, as amortized over a 10-year period.  The Office of Consumer Advocate (OCA) and the PP&L Industrial Customer Alliance (PPLICA) object to this allowance in that they claimed it violated the rate cap provisions of the Electricity Generation Customer Choice and Competition Act (66 Pa. C.S. §§ 2801-12) (Competition Act) because the cap was still in effect when the storm occurred.


We had allowed recovery of these expenses in that the request was consistent with traditional ratemaking practice and that the damages were extraordinary and non-recurring.  We also determined that subsequent recovery of these costs, incurred during the rate cap, was not unlawful under the cap.  The Commonwealth Court disagreed and reversed our decision.  Lloyd, 904 A.2d at 1021-25.  The court relied on its decision in ARIPPA v. Pa. Public Utility Commission, 792 A.2d 636 (Pa. Cmwlth. 2002), wherein it found that we violated the Competition Act when we allowed two electric utilities to recover losses related to purchased power expenses through the Competitive Transition Charge.  The court had held that this violated the rate cap provision in that the utilities should have been able to foresee the losses when they sold their generation assets.  Id.  In Lloyd, the court determined that, insofar as there was no exception in section 2804(4)(iii) of the Competition Act (66 Pa. C.S. § 2804(4)(iii)) for storm damage expense incurred during the rate cap period, the allowance of storm damage expenses was unlawful and therefore reversed.  Id.  
No further findings of fact or consideration of legal issues is required here. We shall direct PPL to file a refund plan (together with proposed tariffs) within 30 days of the date this order is entered for ceasing recovery of the storm damage expense allowance and refunding all amounts which have already been recovered from customers.


The second issue concerns the way in which PPL's rates are structured.  PPLICA and the Office of Small Business Advocate (OSBA) argued that the distribution and transmission rate structures were unreasonable within the context of 66 Pa. C.S. § 1304 because the rates discriminated against commercial and industrial customers by further increasing the subsidies that they were providing to residential customers.  PPLICA also contended that by applying the principles of gradualism on a total bill basis, the Commission violated the Competition Act.   


The court agreed with PPLICA and OSBA that the our order regarding distribution and transmission rates was flawed and, accordingly, remanded that portion of the order for the setting of non-discriminatory rates and rate structure for each service.  In particular, the Court determined that while “gradualism” is a permitted rate structure consideration, the Commission’s order appears to allow gradualism to trump all other rate structure considerations, especially cost of service.  Lloyd, 904 A.2d at 1020-21. The Court also determined that while gradualism can be used to justify differences between rate classes for distribution, transmission and generation services, the “total bill” impact standard is inconsistent with the changes implemented by the Competition Act.  Id.



We shall return this issue to the ALJ for a determination of the proper effect to be given gradualism in the design of rates consistent with the opinion of the court vacating our decision.   We would hope that this can be done though the submission of pleadings based on the existing record but, if the ALJ believes it is necessary, additional testimony may be adduced.  We will not set a deadline, but will expect that any proceedings will be expedited to the extent practicable so that the rates may be put into effect as soon as possible.  THEREFORE,


IT IS ORDERED:



1.
That PPL Electric Utilities Corporation shall file proposed tariffs and a plan within 30 days of the entry date of this order whereby it will cease to recover the allowance for Hurricane Isabel storm damage expense and shall refund those amounts already recovered from customers; parties may file comments to the refund plan 15 days thereafter.



2.
That the issue of distribution and transmission rates is returned to the Office of Administrative Law Judge for findings and a recommended decision consistent with the opinion of Commonwealth Court. 



3.
That a copy of this order be served upon PPL Electric Utilities Corporation, the Office of Trial Staff, Office of Consumer Advocate, Office of  Small Business Advocate and upon each party to these proceedings.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 8, 2007

ORDER ENTERED:  February 8, 2007
� 	Lloyd v. Pa. Public Utility Commission, 904 A.2d 1010 (Pa. Cmwlth.  2006).


� 	During the course of the proceeding, PPL agreed to certain adjustments raised by other parties, resulting in a reduction of its requested distribution rate increase from $164.4 million to $159.4 million. 


� 	Requests for reconsideration were denied by our order entered April 1, 2005.
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