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Affiliated Interest Agreement Among Duquesne 
Light Company And Its Non-Jurisdictional Affiliates                                      G-00051141
For Participation In A Cash Pool Arrangement


ORDER

BY THE COMMISSION:

Before us for consideration is a “Petition of Duquesne Light Company for Clarification of Order Entered November 9, 2006” that was filed on November 22, 2006 (Petition).  Our Order of November 9, 2006, approved an affiliated interest arrangement among Duquesne Light Company (Duquesne), its parent company, Duquesne Light Holdings, Inc. (DLH), and other DLH subsidiaries, and imposed some filing requirements on Duquesne that are the subject of the instant Petition.  For the reasons stated below, we grant the Petition, in part, and deny it, in part.
History of the Proceeding



On October 7, 2005, Duquesne filed, pursuant to Chapter 21 of the Public Utility Code, 66 Pa. C.S. §§ 2101, et seq., an application for approval of a Cash Pool arrangement (Cash Pool or Pool) among DLH and its subsidiaries.  Duquesne is a jurisdictional utility that provides electric distribution and transmission services primarily within Allegheny and Beaver counties.  DLH is an energy services holding company formed to serve as the holding company for Duquesne and to engage in other unregulated energy and energy-related businesses.

DLH established the Cash Pool in November of 1997, and Duquesne became a member in July of 2000.  As a result of a recent Management Audit by the Commission’s Bureau of Audits, Duquesne agreed to file an application for approval of its membership and participation in the Pool.  Duquesne exited the Cash Pool on November 28, 2005, pending Commission approval of the agreement.  


Participants in the Cash Pool include DLH and its wholly-owned, direct and indirect, subsidiaries.  DQE Capital Corporation (DQE or Agent), a DLH subsidiary, currently acts as the Agent for the Pool participants and as the Pool administrator.  DQE’s borrowings from the Cash Pool are limited only by the amount deposited into the Pool.  Excess cash, the net of the amount contributed less borrowings by the Agent, is invested by the Agent in approved investments that provide a high degree of safety and liquidity.


Cash Pool participants, with the exception of DLH, can contribute to the Pool but cannot borrow directly from the Pool.  There are no individual limits on the amounts that any individual participant can deposit into the Cash Pool.



The Agent can borrow from the Cash Pool at an internal short-term borrowing rate, typically the London Inter-Bank Offered Rate (LIBOR).  The borrowings by the Agent then are lent to DLH as a demand loan at an interest rate equal to the rate charged by external lenders on DLH’s current revolving credit arrangement.  The margin between the borrowing rate from the Cash Pool and lending rate to DLH is used by the Agent to cover the administrative costs of operating the Pool.  DLH may use the money for general corporate purposes or may advance funds to its subsidiaries on an as-needed basis.  These advances may be in the form of a capital contribution or a loan. 


The Commission’s Order of November 9, 2006, (Order) found that the Pool provides benefits to Duquesne in the form of cost sharing through a single Agent that helps to reduce administrative and transaction costs.
  The Commission approved Duquesne’s participation in the Pool, with some conditions.
  (Order at 8, 9-10).

However, the Commission raised several concerns regarding Duquesne’s participation in the Cash Pool arrangement.  Borrowing from the Cash Pool lacks transparency in how funds are being used and which entities, through DLH, may be borrowing money.  The Commission concluded that Duquesne’s funds may be used to support Duquesne’s non-regulated affiliates.  (Order at 6, 8-9).


Duquesne is the only regulated subsidiary of DLH.  An analysis of the Pool data from April through September 2005, showed that Duquesne always was a net contributor, and tended to be the largest contributor, to the Cash Pool.  What was done with funds borrowed from the Cash Pool was not readily transparent by viewing Cash Pool data.
  (Order at 9).  Because DLH affiliates are subject to a great deal of financial risk due to price volatility in the electricity markets, and funds from the Cash Pool are lent to these affiliates, the Commission determined that monitoring the financial health of these affiliates is required.  (Order at 10).  Accordingly, going forward, the Commission required that Duquesne file:  (1) quarterly reports detailing the use of funds borrowed from the Cash Pool; and (2) quarterly financial reports, including an income statement, balance sheet and cash flow statement, of its energy supply affiliates.  (Ordering Paragraphs Nos. 3 and 4).
Discussion



Duquesne’s Petition states that it has not participated in the Cash Pool since November 28, 2005, and “does not have a present intention to participate in the Cash Pool at this time.”  (Petition at 2).  Accordingly, Duquesne requests that the Commission clarify that the reporting requirements will only apply to such quarters in the future when Duquesne actually participates in the Pool.  Duquesne states that it agrees to notify the Commission prior to Duquesne’s participation in the Pool.



Although Duquesne’s Petition is styled as one seeking clarification of the Commission’s Order, the Commission’s Order does not suffer from lack of clarity.  Duquesne’s Petition actually seeks reconsideration of, and an amendment to, the Commission’s Order in the form of relaxed reporting requirements.  The standards for granting reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. PUC 553 (1982):

A petition for reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the Court in the Pennsylvania Railroad Company case,
 wherein it was said that “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them. . . .” What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.

56 Pa. PUC at 12-13 (footnote supplied).



Under the standards set forth in Duick, we find that Duquesne’s Petition properly raises arguments not previously heard by the Commission.  The reporting requirements in our Order of November 9, 2006, were imposed on Duquesne sua sponte in order to ameliorate the Commission’s concerns about potential subsidies flowing from Duquesne to its unregulated affiliates.  The nature and extent of the reporting requirements, therefore, were not something that Duquesne previously had the opportunity to address.



On the merits of the Petition, we find that some modification of the reporting requirements is appropriate, as discussed below.


Turning first to the quarterly reports for Duquesne’s affiliates, Duquesne requests that the filing requirement be limited to such quarters that Duquesne “actually participates in the Pool.”  (Petition at 2).  The Commission imposed the subject reporting requirements on Duquesne based on our concern regarding the potential funding by Duquesne of its unregulated affiliates.  If none of Duquesne’s funds have been contributed to the Pool, we generally agree that monitoring the financial status of Duquesne’s affiliates is unnecessary.  However, it is important to define precisely what is meant by “participation.”  For the purpose of redefining Duquesne’s reporting requirement, we will require quarterly reports for any quarter in which Duquesne has an outstanding contribution to the Cash Pool, in addition to any quarter that Duquesne initially contributes funds to the Pool.  In other words, we shall continue to require quarterly reports of Duquesne’s affiliates following an initial contribution by Duquesne to the Pool, for as long that contribution remains outstanding. 


With regard to the quarterly reports on the use of funds borrowed from the Cash Pool, Duquesne similarly requests that the filing requirement be limited to such quarters that Duquesne participates in the Pool.  We shall deny this portion of Duquesne’s Petition.  So long as the potential exists for Duquesne to participate in the Pool, such reports are appropriate, regardless of whether Duquesne actually is participating in the Pool at any given time.  These reports would provide useful comparative information about past uses of Pool funds in the event Duquesne later decides to participate and a question is raised regarding the use of funds contributed by Duquesne.  


For these reasons, we will grant Duquesne’s Petition in part, and amend our Order of November 9, 2006, so that quarterly financial reports for Duquesne’s affiliates will be required only for those quarters during which Duquesne: (1) has contributed funds to the Pool; or (2) has an outstanding contribution with the Pool at any time during that quarter.  We will not amend our requirement that Duquesne file quarterly reports detailing the use of funds borrowed from the Cash Pool, at least so long that Duquesne is a member of the Cash Pool arrangement and has the ability to participate in the Pool.


Finally, we sua sponte will extend the deadline for filing the report(s) for the last quarter of 2006 from sixty to ninety days after December 31, 2006.  We recognize that Duquesne’s filing of the instant Petition may have created some uncertainty regarding whether or not it would be required to file reports on March 1, 2007, for the fourth quarter of 2006.  In recognition of this uncertainty, we will extend the filing deadline by thirty days; THEREFORE,


IT IS ORDERED:


1. 
That the “Petition of Duquesne Light Company for Clarification of Order Entered November 9, 2006” is granted in part and denied in part consistent with this Opinion and Order.



2.
 That the reporting requirement set forth in Ordering Paragraph No. 4 of our Opinion and Order of November 9, 2006, is amended.



3.
That Duquesne Light Company shall file with the Commission and provide to the Bureau of Fixed Utility Services quarterly financial reports, including an income statement, balance sheet and cash flow statement, of the energy supply affiliates of Duquesne Light Holdings, Inc. for all quarters during which Duquesne Light Company either contributed funds to the Cash Pool, or at any time had an outstanding contribution with the Cash Pool.  Reports will be due sixty days following the end of each quarter beginning with the quarter ended March 31, 2007.


4.
That the filing deadline for quarterly reports for the quarter ended December 31, 2006, is extended from March 1, 2007, to April 2, 2007.



5.
That Duquesne shall notify the Commission prior to its participation in the Cash Pool.


6.
That the record in this proceeding be marked closed.







BY THE COMMISSION,







James J. McNulty







Secretary

 (SEAL)

ORDER ADOPTED:  March 1, 2007
ORDER ENTERED:  March 2, 2007
� 	Because Duquesne has access to its own bank credit facilities and is not dependent upon DLH, the Commission concluded that any short-term liquidity risk exposure of Duquesne due to liquidity problems of DLH or one of its unregulated affiliates would be minimized.  The Commission also concluded that there is no additional exposure to default risk for Duquesne as a result of its participation in the Pool because the existing structural separation between Duquesne and DLH is minimal.





� 	The Commission required that:  (1) Duquesne not provide funding to the Pool with externally borrowed funds; (2) DLH continue to pay its external rate of interest on monies borrowed from the Pool; (3) Duquesne abide by all the guidelines required by the Cash Pool operating agreement; and (4) Duquesne notify the Commission of any change to the Cash Pool operating agreement in advance of implementing that change.





� 	The Commission also was concerned by the fact that there do not appear to be any limits on external borrowing to fund the Cash Pool, and sources for cash include “external borrowings against lines of credit.”  However, DLH stated that Duquesne does not borrow money to deposit into the Pool.  (Order at 7).





� 	Pennsylvania R. Co. v. Pennsylvania Public Service Commission, 179 A. 850 (Pa. Super. 1935).
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