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HISTORY OF THE PROCEEDING



On November 4, 2005, the Pennsylvania Public Utility Commission Law Bureau Prosecutory Staff (Complainant) filed a Complaint against Philadelphia Gas Works (Respondent or PGW) alleging, inter alia, that on August 18, 2005, PGW informed representatives of the Commission’s Bureau of Consumer Services that PGW had improperly terminated 43 gas service accounts between August 10, 2005 and August 12, 2005 due to a “system glitch” which occurred during an upgrading of PGW computer servers; that PGW forwarded a chart detailing the terminations; that the chart disclosed the PGW terminated five accounts prior to the due dates of the 10-day termination notices; that PGW terminated service to all 43 accounts prior to the due dates on the 3-day termination notices; that PGW failed to restore service to 37 of the 43 accounts within 24 hours after PGW became aware that service had been wrongfully terminated; and that as of August 31, 2005, service to at least 15 of the terminated accounts had not been restored.  Complainant alleged that the foregoing conduct by PGW was in violation of 66 Pa. C.S. §1406(b)(1)(i) (termination prior to 10 day termination notice effective date); and 66 Pa. C.S. §1406(b)(1)(ii) (termination prior to 3 day termination notice effective date and failure to attempt personal contact); and 66 Pa. C.S. §1407(b)(1) (failure to reconnect 37 account within 24 hours).  Complainant also alleged that each termination and failure to reconnect within the appropriate time was a separate and continuing violation.


Complainant sought an Order requiring PGW:
A.
To pay a civil penalty of at least eighty-five thousand dollars ($85,000.00), pursuant to 66 Pa. C.S. §3301(a) and (b).  Said payment shall be made by certified check to the Commonwealth of Pennsylvania and presented to the Commission within twenty (20) days of the date of the Commission’s Order.

B.
To cease and desist from committing any further violations of the Public Utility Code;

C.
Not to claim or include any amount imposed under this Formal Complaint as a recoverable expense in any future rate proceeding;

D.
To restore service to any accounts not yet restored, safety permitting;

E.
To refund any improper reconnection fees and/or security deposits, if any; and

F.
Such other relief as may be warranted.



PGW duly filed an Answer averring, inter alia, that the conduct complained of in the Complaint did not amount to inadequate service and therefore did not amount to violations of the Public Utility Code; and further that if said conduct amounted to inadequate service and violations of the Code, it was inappropriate and inequitable to fine a municipal utility which fine must essentially be paid by ratepayers.  PGW admitted the other allegations set forth in the Complaint, but averred that the terminations resulted from a software upgrade and were accidental.  PGW further averred that the other allegations set forth in the Complaint were conclusions of law to which no response was required.



By way of New Matter, PGW averred that the premature terminations were caused by an error which occurred on August 6, 2005 in the process of upgrading its software; that the problem was discovered and corrected on August 11, 2005.  PGW further averred that it took corrective actions.


PGW also averred that no violation of 52 Pa. Code Chapter 56 or any provisions of the Public Utility Code continued to exist as a result of the incident set forth in the Complaint; that PGW is a municipal utility and has no investors to whom a fine or civil penalty could be assigned if the Commission imposed same; that if a fine or penalty was imposed, it would ultimately be paid by all retail customers; that it was inadvisable as a matter of policy for the Commission to order PGW to remit fines or civil penalties under the circumstances involved in this proceeding; and that the Complaint was legally insufficient and fails to state a claim upon which relief can be granted.


Together with its Answer and New Matter, PGW also filed a Motion to Dismiss the Complaint contending, inter alia, that the Complaint was “the product of an impermissible commingling of advisory and prosecutorial functions by Bureau of Consumer Services (BCS) employees” as a result of which PGW asserted that its due process rights had been violated.  To the Motion to Dismiss, Complainant filed an Answer denying that there was commingling of advisory and prosecutorial functions by BCS employees.  Complainant admitted that the information regarding gas terminations was voluntarily given by PGW to BCS, but denied that it was given at a monthly meeting between BCS and PGW.  On the contrary, Complainant averred that the information was given after the meeting and that PGW employees requested to speak to BCS employees after other parties to the meeting had left.  Complainant further denied that BCS employees advised the Commission on any matters specifically involving the instant Complaint.  Complainant averred that the PGW representatives were advised that it might be necessary to open an informal investigation and it was only after BCS reviewed the information that the matter was referred to Prosecutory Staff.  Further, Complainant denied that BCS continued to or has ever advised the Commission concerning the violations alleged in the Complaint.  Complainant admitted that BCS continues to generally advise PGW and the Commission on other billing and collection issues, but that none of these issues are intertwined with the instant matter; and that none of the BCS employees have advised the Commission on the issues involving the relationship between PGW and the customers who are the subject of the instant Complaint.  Complainant further averred that all staff actions in the instant matter comply with the Commission’s Order at Docket No. M-00940593, Delegation of Prosecutory Authority to Bureaus with Enforcement Responsibilities, Public Meeting September 1, 1994, entered September 2, 1994.  Complainant also denied that BCS employee Farley advised PGW that it would be fined based on the information supplied by PGW and further any statements made by him are unofficial and not binding on the Commission.  52 Pa. Code §1.96.  Complainant further averred that neither the Code nor the Regulations require Prosecutory Staff to conduct an informal investigation prior to initiating a Complaint; that the allegations set forth in PGW’s Motion were purely speculative; and that the BCS has no involvement in the adjudication of the instant matter and will not advise the Commission how to proceed or how the matter should be resolved or adjudicated.  


By Order dated February 21, 2006, the Administrative Law Judge denied PGW’s Motion to Dismiss. Thereafter, a Pre-Hearing Conference was held on March 13, 2006 at which time the parties were afforded a two-month period of time to conduct discovery at the expiration of which another Pre-Hearing Conference would be held.  Following the Pre-Hearing Conference, PGW, on May 26, 2006, filed an Amended Answer revising its Answers to paragraphs 19 and 22 of the Complaint.  In its Amended Answer, inter alia, PGW denied that it failed, as to 37 of the 43 accounts, to reconnect service within 24 hours of when it became aware that service had been terminated prior to the expiration of the full statutory period because, for many reasons, it was not possible to do so.  PGW again averred that when identified, actions were undertaken to correct the software upgrade error that caused the problem.


Together with the Amended Answer, PGW again filed New Matter incorporating by reference Paragraphs 1-20 of the Amended Answer, and again averring that the premature terminations were caused by a software error on August 6, 2005, which, upon discovery, was corrected promptly.



Subsequently, on June 6, 2006 a further Pre-Hearing Conference was held whereat the parties requested additional time to complete discovery.



Thereafter, a hearing was scheduled to be held on September 13, 2006.  However, at the request of the parties, the hearing was continued for 30 days to enable the parties to engage in settlement negotiations.  Accordingly, the hearing was rescheduled to October 24, 2006 and again rescheduled to November 8, 2006 due to the unavailability of a PGW witness.  The hearing date was then changed to November 22, 2006 due to the unavailability of Law Bureau counsel. 



On November 14, 2006, the parties advised the Administrative Law Judge that they had reached a settlement and would submit a written settlement agreement setting forth the terms thereof.  The November 22, 2006 hearing was then cancelled and thereafter, under date of January 10, 2007, the parties did submit a Settlement Agreement; a true and correct copy of which is attached hereto in Appendix I.

FINDINGS OF FACT


In the Settlement Agreement, the parties agreed to the following facts:



1.
PGW is a group of real and personal assets owned by the City of Philadelphia (City) and used for the acquisition, storage, processing and distribution of natural gas within the city.  PGW is a “city natural gas distribution operation” as defined in Section 102 of the Public Utility Code.


2.
This matter concerns a formal complaint regarding the circumstances under which PGW terminated gas service to 43 customers with delinquent accounts.


3.
On August 12, 2005, a PGW consultant was made aware of a complaint the PUC had received alleging that PGW had terminated a customer’s gas service without proper notice and/or prior to the proper termination date for non-payment as per 52 Pa. Code §56.91 (10-day notice provision) and §56.93 (3-day notice provision).  The PGW consultant notified another PGW employee who promptly contacted PGW’s information systems department (“IS”) to determine the reason for the problem.


4.
On August 15, 2005, IS personnel advised that the apparent cause of the problem was that the pertinent database had been moved to a new and upgraded server (from Oracle 8I to 9I) on August 6, 2005 and that an old version of the code had been inadvertently migrated by mistake.  IS fixed the code problem that date.


5.
The effect of the erroneous code was that in each case, 3 days became 2 days, thus making a termination scheduled by this program to be scheduled one day early; the required 3 day notice in fact provided two days notice.  This happened to 43 customer accounts.


6.
When the termination was scheduled for the 10th day after the original notice, the effect of the 3-day-to-2-day reduction caused by the computer code error was that the termination occurred 9 days, rather than 10, after the original notice.  This applied to 5 of the 43 identified cases.  Of the 43 cases identified, no termination took place less than 9 days after the original notice, and most (34 out of 43) took place 10-12 days after the original notice.


7.
On August 15, 2005, PGW staff sought to verify how many and which accounts had been affected.  IS sent a file of 82 potentially affected accounts which were manually reviewed.  PGW determined that 43 customer accounts were affected by the computer error.


8.
On August 16, 2005, the PGW Call Center assigned an employee to call all 43 accounts to schedule the reconnection of their service.


9.
To restore service for all of these customers, it was necessary to have access to the inside of their residences.  Customers varied in their availability as to when they could and/or were willing to have a PGW employee come to their homes.  Some contacted PGW on their own and nine customer accounts were restored before PGW verified the scope of the problem, on August 15, 2005.  PGW restored service consistent with the customer’s individual circumstances and desires.  In a few cases, legitimate safety concerns delayed restoration of service.  Prosecutory Staff acknowledges that PGW attempted to restore service to the affected customers but, nonetheless, at least 15 of the customer remained without service for more than two weeks.


10.
Shortly thereafter, PGW’s Director of Regulatory Compliance advised the BCS’s manager of field review about the terminations and when asked for follow-up information on each of the customers, PGW promptly provided the information.


11.
Based on the foregoing information, the Bureau of Consumer Services requested that the Commission’s Law Bureau file a formal complaint to address these issues.


12.
Thereafter, the Law Bureau filed a Complaint to which PGW filed an Answer.  The Parties also met to discuss ways in which the termination process for delinquent accounts could be improved.


13.
If this matter had been litigated, Prosecutory Staff would have contended that PGW committed five violations of 66 Pa. C.S. §1406(b)(1)(i), relating to the Company’s failure to provide the required 10-day notices, numerous violations of 66 Pa. C.S. §1406(b)(1)(ii), relating to the Company’s failure to provide the required three-day notices, as well as numerous violations of 66 Pa. C.S. §1406(b)(1) for failing to restore the accounts within 24 hours of the erroneous terminations.


14.
Throughout the course of the proceeding, Prosecutory Staff and PGW remained active in informal discovery and continued to explore the possibility of resolving this matter, ultimately culminating in the proposed Settlement Agreement.  During the discovery process, PGW complied with the Prosecutory Staff’s request for information and documentation and convened meetings and maintained ongoing communications.


15.
Prosecutory Staff acknowledges that PGW has cooperated fully with this investigation and that it self-reported the underlying matter.


16.
PGW and Prosecutory Staff desire to settle this matter fully and completely without further litigation.


17.
Although PGW may dispute or disagree with some of the allegations above, PGW fully acknowledges that the terminations were not done fully in accordance with the applicable regulatory time periods, and recognizes the need to prevent further violations.

DISCUSSION
Terms and Conditions of the Proposed Settlement


Prosecutory Staff and PGW, desiring to conclude this matter, have stipulated and agreed to the following, as more fully set forth in the Settlement Agreement, solely for the purposes of this Settlement Agreement:
A.
As part of training, all persons involved in terminations have been, are and will be trained on the three day and ten day requirements and the importance of PGW’s abiding by them, as per PGW policies CC-007 through CC-009 relating to “Field Collections Work Order Policy and Procedures”; “Field Collections Stand-Up Meeting Policy and Procedure”; and “Field Collections Knock on Door Policy and Procedure”.  Field service personnel will be required to review their work orders; remove and discard cancelled credit-collections events; and forward expired or premature events to the supervisors for review.
B.
PGW’s work order form regarding delinquent terminations will be reprogrammed and revised by January 2007 so that it reflects the dates of the 10 day and 3 day notices.  PGW will keep the PUC advised of any changes to that schedule.

C.
PGW will invest $40,000 in FY 2007 in an expansion of a pilot program, established in FY 2006, within PGW’s Conservation Works Program which will offer customers in-depth measures, including heating systems repairs and/or replacements, and will be earmarked exclusively for heating repairs and replacements.

D.
PGW will take the foregoing actions to resolve the allegations raised by Prosecutory Staff’s investigation upon the Commission’s approval that the terms and conditions in this Agreement are in the public interest and cannot be used against PGW in any future proceeding relating to this matter as specified below.

E.
The Settlement Agreement is a full and final resolution of the Commission investigation related in any way to the PGW terminations of service described in the Settlement Agreement, up to and including the date that the Settlement Agreement was signed by the Parties.

F.
Prosecutory Staff and PGW have agreed to this amicable settlement in the interests of avoiding formal litigation and moving forward in the conduct of business in Pennsylvania.

G.
Prosecutory Staff and PGW seek the Commission’s approval of the Settlement Agreement pursuant to 52 Pa. Code §3.113, and is subject to all applicable administrative and common law treatments of settlements, settlement offers, and/or negotiations.

H.
The validity of the Settlement Agreement is expressly conditioned upon the Commission’s approval of the Settlement Agreement, under applicable public interest standards and without modification, addition, or deletion of any terms or conditions herein.  The Settlement Agreement is made without any admission against or prejudice to any position which any party might adopt during litigation of this case if the Settlement Agreement is rejected by the Commission or withdrawn by any of the Parties as provided in the Settlement Agreement.
I.
If the Commission fails to approve by tentative and final order this Settlement Agreement, or any of the terms or conditions set forth herein, without modification, addition or deletion, then either Party may elect to withdraw from this Settlement Agreement by filing a response to the tentative or final order within twenty days of the date the tentative or final order is entered.  None of the provisions of this Settlement Agreement shall be considered binding upon the Parties if such a response is filed.

J.
The Settlement Agreement represents the settlement in its entirety, and no changes to obligations set forth therein may be made unless they are in writing and are expressly accepted by the Parties involved.

K.
None of the provisions of the Settlement Agreement or statements therein shall be considered an admission of any fact or culpability, and the Parties acknowledge that the Settlement Agreement is entered into with the express purpose of settling the asserted claims regarding the specific violations of the Public Utility Code.  None of the provisions or positions of the Parties found in this Settlement Agreement shall be considered binding upon the Parties should this matter proceed to formal hearings, the Parties may take a different position than found herein.



Upon consideration of the terms of the Settlement Agreement and mindful of the Commission’s policy encouraging settlement (52 Pa. Code §5.231) the Administrative Law Judge finds and concludes that the terms of the Settlement are just and reasonable and in the public interest.  Moreover, it is to be noted that in Rosi v. Bell Atlantic Pennsylvania, Inc., 2000 Pa. PUC 
Commission adopted a test for determining whether a particular enforcement outcome is in the public interest.  Upon review of the standards set forth in Rosi, it appears that the Settlement Agreement comports with the requirements found therein.



Further, the parties point out that approval of the Settlement is also consistent with the proposed Policy Statement for Litigated and Settled Proceedings Involving Violations of the Public Utility Code and Commission Regulations, M-00051875 (Order entered August 12, 2005).
  Under the proposed policy statement, while many of the Rosi standards may still be applied, the Commission specifically recognized that in “settled cases the Parties should be afforded more flexibility in determining the amount of a fine, penalty, or other resolution.”  Id. at 4.


The Rosi standards, as enumerated in NCIS at p. 5 are as follows:

  1.
Whether the violation was intentional or negligent.  If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500.00 to $1,000.00 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500.00 per day.  The precise penalty amount per day will be arrived at by applying the following additional standards, while recognizing that the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.
  2.
Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer’s account.

  3.
Whether the regulated entity initiated procedures to prevent future slamming.
  4.
The number of customer affected and the duration of the violation.

  5.
Whether the penalty arises from a settlement or a litigated proceeding.

  6.
The compliance history of the regulated entity which committed the violation.

  7.
Whether the regulated entity cooperated with the Commission.

  8.
The amount necessary to deter future violations.

  9.
Past Commission decisions in similar situations.

10.
Other relevant factors.



With respect to the first standard, there is no indication of record or in the proposed Settlement Agreement that PGW committed intentional violations.  As to the second standard (although Rosi dealt with “slamming”), it appears the PGW attempted to correct the inadvertent error immediately.  As to the third standard, the Settlement Agreement provides procedures to prevent future such occurrences.  Application of the fourth standard indicates that only a small number of customers were inadvertently affected and that there was prompt correction by PGW.  In connection with the fifth standard, the resolution of the case is as a result of a negotiated settlement with reasonable and adequate safeguards to avoid future such occurrences.  In addition, the other factors, i.e., PGW’s compliance history (6); PGW’s cooperation with the Commission in the proceeding (7); and the deterrence of future violations by the settlement stipulation (8), lead to the finding and conclusion that the settlement, as aforesaid, is fair and equitable and in the public interest in that:  

(a)
approval of the settlement will avoid the cost, expense and time of litigation which entail hearings, filings of briefs, exceptions, reply exceptions and possible appeals;
(b)
the settlement effectively addresses the issues set forth in the Complaint;

(c)
PGW has agreed to invest $40,000 in Fiscal Year 2007 to be earmarked exclusively for customers’ heating repairs and maintenance (See paragraph 19C of the Settlement Agreement);

(d)
the parties have agreed to waive the exception period, but reserve the right to withdraw from the settlement if it is modified or if an adverse response is filed;

(e)
the settlement meets the standards set forth in Rosi.


For all of the foregoing reasons, the Settlement Agreement will be approved.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.



2.
The proposed Settlement Agreement meets the standards of Rosi v. Bell Atlantic Pennsylvania, Inc., 2000 Pa. PUC Lexis 5 (C-00992409, Order entered February 10, 2000) and Pennsylvania Public Utility Commission v. NCIC Operator Services, M-00001440 (December 20, 2000).



3.
The proposed Settlement Agreement is in the public interest.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Settlement Agreement filed by the Pennsylvania Public Utility Commission’s Law Bureau Prosecutory Staff and the Philadelphia Gas Works is hereby approved in its entirety and without modification.



2.
That the proceeding at Docket No. C-20055522 is hereby marked closed.

Date:    ____    February 9, 2007          

___________________________________








Herbert Smolen








Administrative Law Judge




� 	The Commission recently issued the proposed policy statement that establishes the standards it will consider in evaluating the merits of a settlement involving violations of the Public Utility Code and Commission regulations.  When a final policy statement is issued, the standards set forth therein will replace the use of the Rosi standards.
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