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Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On June 29, 2006, Pauline S. Tedesco (Complainant) filed a formal complaint against Commonwealth Telephone Company (Respondent) alleging that her local calling area should be expanded to include additional exchanges.  On August 9, 2006, Respondent filed an answer denying the material allegations in the complaint.
By Telephone Hearing Notice dated August 9, 2006, the parties were notified that a telephonic hearing was scheduled for September 28, 2006.  A Prehearing Order that advised the parties of certain procedural rules was issued on August 14, 2006.  
The telephonic hearing was held as scheduled.  Complainant appeared pro se and testified.  Respondent was represented by Andrew Katsock, Esquire.  Respondent presented the testimony of Cheryl Mirro.  Ms. Mirro is employed by Respondent as a Regulatory and Public Affairs Supervisor.  The hearing transcript is fifty-one pages long.  The record closed on October 30, 2006.

FINDINGS OF FACT
1.
Complainant, Pauline Tedesco, resides at 154 Johnson Road, Clarks Summit, PA 18411.  Complainant lives in Scott Township, although her mailing address is Clarks Summit.  Tr. 5-6, 42 - 43.
2.
Complainant has been a customer of Respondent, Commonwealth Telephone Company, for 23 years.  She resides within the Clarks Summit exchange.  Her account numbers are (570) 585-1042 and (570) 585-1040.  Tr.11, 22. 
3.
The Clarks Summit local calling area includes Clarks Summit, Dalton, Factoryville, Lake Winola and Scranton.  Tr. 22.
4.
Complainant seeks expansion of the Clarks Summit local calling area to include Chapman Lake (exchange 254), Carbondale (exchange 282), Oliphant (exchanges 489 and 383), Harding (exchange 388), Pittston (exchanges 498 and 430), Taylor (exchange 562), Moscow (exchange 842) and Nicholson (exchange 942).  Tr. 8, 23.  
5.
Complainant’s tax collector, local school and municipal building are located in the Chapman Lake exchange (254).  Tr. 42-43.
6.
Respondent’s records show that during the eight month period from February to September 2006, Complainant placed no calls to Chapman Lake, Carbondale, Taylor or Nicholson.  She placed one call to Moscow.  She placed an average of one call per month to Oliphant.  She placed three calls per month to Harding.  She placed five calls per month to Pittston.  Tr. 24. 
7.
Respondent last performed a toll traffic usage study in 1997.  Tr. 32.

8.
The results of Respondent’s 1997 toll traffic usage study showed insufficient toll charge traffic between the Clarks Summit exchange and the Chapman Lake, Carbondale, Oliphant, Harding, Pittston, Taylor, Moscow and Nicholson exchanges to qualify for extending the local calling area pursuant to Commission regulations (52 Pa. Code §§ 63.71-63.77).  Tr. 31-34.
9.
There would be a cost to Respondent in implementing the extended area service that Complainant seeks.  Additional facilities would be required to accommodate the increase in traffic between all of the exchanges.  Tr. 33-34.

10.
Monthly customer rates for basic service would potentially increase if the extended area service that Complainant seeks is implemented.  Tr. 33-34.

11.
The Clarks Summit exchange is contiguous to the Oliphant, Harding, Taylor, Chapman Lake and Moscow exchanges.  The Clarks Summit exchange is not contiguous to the Pittston, Carbondale and Nicholson exchanges.  Tr. 30-31.

12.
Respondent offers Clarks Summit customers an optional discounted calling plan for calls made to Oliphant and Chapman Lake.  This optional calling plan is provided by Respondent pursuant to Commission regulations (52 Pa. Code §§63.71, 63.73), as an alternative to extended area service.  This optional calling plan was developed following Respondent’s review of the results of its toll traffic usage study.  A residential optional calling plan subscriber is billed $1.75 monthly and receives 30 minutes of toll free calling each month to Oliphant and Chapman Lake, and any additional calls each month to those exchanges are billed at a 30% discount of the existing toll rate.  Tr. 22, 35-36.

13.
Complainant recently became a subscriber to Respondent’s 200 minute plan.  As a 200 minute plan subscriber Complainant pays approximately 11 cents per minute for interexchange toll calls.  Before becoming a 200 minute plan subscriber, Complainant paid up to 18 cents per minute for interexchange toll calls.  Tr. 9-10, 17, 36.
14.
Complainant sometimes uses prepaid calling cards to save on the cost of making interexchange toll calls.  Tr. 13-16.

15.
Available alternatives to extended area service for Clarks Summit exchange customers include other interexchange carriers, prepaid calling cards, dial-around numbers, cellular phones, internet services and electronic mail.  Tr. 36.

16.
The bills Respondent provides to customers include an itemized listing of each telephone call: the number called, the exchange called, the duration of the call and the rate.  Respondent’s billing system is presently not technically equipped to total the number of minutes a customer expended on all calls during a billing period.  Tr. 49.

DISCUSSION
Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.

In the present case, Complainant seeks the extension of her local calling area to include the Chapman Lake, Carbondale, Oliphant, Harding, Pittston, Taylor, Moscow and Nicholson exchanges.  Complainant in her complaint also sought to add the Scranton exchange.  However, at the hearing Respondent’s counsel and witness informed Complainant that the Scranton exchange is already included in her local calling area.  Tr. 16-17, 23.  Her local calling area also includes the Clarks Summit, Dalton, Factoryville and Lake Winola exchanges.  Complainant also raised for the first time at the hearing (it is not included in her written complaint), the issue of whether Respondent should include in Complainant’s monthly bill statements the total number of minutes she used on phone calls.  These issues are addressed seriatim below.

Extended Area Service
Complainant’s complaint represents a request for extended area service (EAS).  “EAS” refers to the expansion of a local calling area to include additional exchanges.  52 Pa. Code §63.71.  “Local calling area” refers to the area, consisting of one or multiple telephone exchanges, between which calls may be completed without having interexchange toll rates applied.  Id.  Commission regulations provide that the following criteria are to be considered when evaluating an EAS complaint:



§63.77. Evaluation criteria. 

The Commission will consider the following criteria in evaluating EAS complaints:

(1)
The amount of toll charge traffic between the two exchanges.

(2)
The cost to the utility of implementing extended area service.

(3)
The potential increase in local service charge due to implementation of EAS versus the current cost to subscribers for interexchange toll calls.
(4)
The demography and the proximity of the exchanges as indicating community of interest.

(5)
The availability of alternatives to EAS.

(6)
The economic effect on the community if the local service area is not extended.

52 Pa. Code §63.77.



The present EAS complaint is evaluated below pursuant to the criteria set forth in the Commission’s regulations.

1.
The amount of toll charge traffic between the two exchanges.



Although Complainant indicated that she made regular phone calls to the exchanges she seeks to have added to her local calling area, Respondent’s records indicated otherwise.  Respondent’s records showed that during the eight month period from February to September 2006, Complainant placed no calls to Chapman Lake, Carbondale, Taylor or Nicholson.  She placed one call to Moscow.  She placed an average of one call per month to Oliphant.  She placed three calls per month to Harding.  She placed five calls per month to Pittston.  Tr. 24.  Although Complainant testified that during the referenced eight month period she made some calls to these exchanges using a prepaid calling card, she did not know the number of calls she made.  Tr. 11, 13-16.  I find that Complainant has not shown that she makes a significant number of telephone calls to all of the exchanges that she seeks to have added to her local calling area.



More importantly, Respondent’s study of the toll traffic
 between the Clarks Summit exchange and the exchanges that Complainant seeks to have added to her local calling area, has shown insufficient toll charge traffic to qualify for implementation of EAS pursuant to Commission regulations (52 Pa. Code §§63.71-63.77).  Tr. 31-34.  Commission regulations provide that, “For intraLATA routes, a route qualifies for extended area service if it has an average monthly calling frequency of 5.50 or more calls per access line from one exchange to another and where at least 50% of the access lines in the calling exchange have been used for 1.00 or more calls per month to the receiving exchange.”  52 Pa. Code §63.74(1).  “IntraLATA” refers to telecommunications services that originate and terminate in the same local access and transport area.  Harry Newton, Newton’s Telecom Dictionary (20th ed. 2004).  Respondent’s toll traffic study showed that between Clarks Summit and Oliphant, there was an average monthly calling frequency of 3.75 calls per access line and that 43% of the access lines in the Clarks Summit exchange had been used for 1 call or more per month to the Oliphant exchange.  Tr. 32-33.  Respondent’s study produced the following corresponding figures in regard to the toll traffic volume between Clarks Summit and the other exchanges at issue: Harding, .43 calls and 9% of the access lines; Pittston, 1.9 calls and 33% of the access lines; Taylor, .72 calls and 16% of the access lines; Chapman Lake, .72 calls and 12% of the access lines; Carbondale, .81 calls and 16% of the access lines; Moscow, .74 calls and 18% of the access lines; Nicholson, .24 calls and 6% of the access lines.  Id.  As Respondent’s witness, Cheryl Mirro testified, the volume of traffic between the Clarks Summit exchange and the other exchanges at issue, is well below that which qualifies for EAS implementation.  Tr. 32-33.  For all of the foregoing reasons, I find that consideration of the first criteria, inures in favor of not requiring EAS implementation in this case. 
2.
The cost to the utility of implementing extended area service.


Ms. Mirro testified that there would be a cost to Respondent in implementing the EAS that Complainant seeks.  She stated that additional facilities would be required to accommodate the increase in traffic between all of the exchanges at issue.  Tr. 33-34.  Respondent did not produce evidence regarding how much it would cost to implement EAS in this case.  However, Ms. Mirro’s testimony that there would be a cost was not rebutted.  I therefore find that consideration of the second criteria inures in favor of not requiring EAS implementation in this case.
3.
The potential increase in local service charge due to implementation of EAS versus the 
current cost to subscribers for interexchange toll calls. 



Ms. Mirro testified that monthly customer rates for basic service would potentially increase if the extended area service that Complainant seeks is implemented.  Tr. 33-34.  Again, although Respondent did not provide evidence as to the amount of the potential rate increase, Ms. Mirro’s testimony that the potential for a rate increase exists if EAS were implemented, was not rebutted.  I therefore find that consideration of the third criteria also inures in favor of not requiring EAS implementation in this case.
4.
The demography and the proximity of the exchanges as indicating community of interest.  


“Demography” refers to the statistical study of human populations especially with reference to size and density, distribution, and vital statistics.  Webster’s Ninth New Collegiate Dictionary (1983).  No evidence was presented in regard to the demography of the exchanges at issue.  However, some evidence was presented in regard to the proximity of the exchanges.  Ms. Mirro testified that the Clarks Summit exchange is contiguous to the Oliphant, Harding, Taylor, Chapman Lake and Moscow exchanges.  She stated however, that the Clarks Summit exchange is not contiguous to the Pittston, Carbondale and Nicholson exchanges.  Tr. 30-31.  Upon consideration of the fourth criteria, I find that there is insufficient evidence in this case to find that it favors one party over the other. 
5.
The availability of alternatives to EAS.





Respondent offers Clarks Summit customers an optional discounted calling plan for calls made to Oliphant and Chapman Lake.  This optional calling plan is provided by Respondent pursuant to Commission regulations (52 Pa. Code §§63.71, 63.73), as an alternative to extended area service.  This optional calling plan was developed following Respondent’s review of the results of its toll traffic usage study.  A residential optional calling plan subscriber is billed $1.75 monthly and receives 30 minutes of toll free calling each month to Oliphant and Chapman Lake, and any additional calls each month to those exchanges are billed at a 30% discount of the existing toll rate.  Tr. 22, 35-36.

Another alternative to EAS is Respondent’s 200 minute plan.  Complainant recently became a subscriber to Respondent’s 200 minute plan.  As a 200 minute plan subscriber Complainant pays 11 cents per minute for interexchange toll calls.  Before becoming a 200 minute plan subscriber, Complainant paid up to 18 cents per minute for interexchange toll calls.  Tr. 9-10, 17, 36.
I also note that Complainant testified that she sometimes uses prepaid calling cards to save on the cost of making interexchange toll calls.  Tr. 13-16.  Respondent’s witness, Ms. Mirro, testified that other available alternatives to extended area service for Clarks Summit exchange customers include other interexchange carriers, dial-around numbers, cellular phones, internet services and electronic mail.  Tr. 36.

Evidence of record provides that there are a substantial number of alternatives to EAS available in the Clarks Summit exchange.  I therefore find that consideration of the fifth criteria inures in favor of not requiring EAS implementation in this case.
6.
The economic effect on the community if the local service area is not extended.
There was no evidence presented in this case regarding this sixth criteria.

In conclusion, after considering the criteria for evaluating EAS complaints as set forth in the Commission’s regulations, I find that Complainant has not met her burden of proving that EAS should be implemented in this case.

Bill Statement 
An issue that Complainant raised for the first time at the hearing is in regard to whether Respondent should be required to include in Complainant’s monthly bill statements the total number of minutes she used on telephone calls.  Tr. 12-13.  Complainant asserted that such a calculation by Respondent would be of convenience to her in evaluating whether the 200 minute plan she presently subscribes to is the best plan for her.  Id.  Respondent’s witness, Ms. Mirro, testified that the bills Respondent provides to customers include an itemized listing of each telephone call: the number called, the exchange called, the duration of the call and the rate.  She also testified however, that Respondent’s billing system is presently not technically equipped to total the number of minutes used by a customer during a billing period. Tr. 49.  While it is understandably tedious for Complainant to add up all the minutes herself, I do not find that she met her burden of proving that Respondent is providing unjust and unreasonable service in violation of 66 Pa.C.S. §1501 by not equipping its billing system to perform the calculation.  I also note that Complainant testified that because of the lower rate, she believes that she is saving money on her monthly bills as a result of her enrollment in the 200 minute plan.  Tr. 17.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
Complainant had the burden of proof.  66 Pa.C.S. §332(a).
3.
Complainant failed to meet her burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or Commission order.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by Pauline Tedesco against Commonwealth Telephone Company at Docket No. C-20066598 is dismissed.



2.
That this case be marked closed.







_____________________________








Charles E. Rainey, Jr.







Administrative Law Judge
Date:
February 9, 2007
	� 	Respondent’s most recent toll traffic usage study was completed in 1997.  Tr. 32.  By Order entered in June of 1999, the Commission waived the requirements set forth at 52 Pa. Code § 63.72 (requiring local exchange carriers to complete biennual interexchange toll traffic usage studies), pending the production of a further report by the Monitoring Subcommittee on toll traffic usage studies, and the Commission’s review of that report.  In Re: Formal Investigation to Examine and Establish Updated Principles and Policies for Telecommunications Services in the Commonwealth; Report and Recommendation of the Universal Service Task Force (Monitoring and Reporting/Subscribership Subcommittee), I-00940035 (June 30, 1999).  Specifically it was ordered, among other things, “That the Commission use the existing 1997 toll traffic usage studies unless, during a formal complaint proceeding, an Administrative Law Judge concludes that a more current usage study is necessary.”  Id. at Ordering Paragraph 4. 
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