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HISTORY OF THE PROCEEDING



On February 22, 2005, the Initial Decision in this case was issued and after Exceptions and Reply Exceptions were filed, the Commission, on March 17, 2006, entered an Opinion and Order finding, inter alia, that Complainant’s meter had been tampered with and was registering less than actual usage, and that PECO was authorized to back bill Complainants for a period of four years prior to discovering the meter tampering; as were the findings and conclusions set forth in the Initial Decision.

In addition, the Commission sua sponte raised two additional issues on which it directed remand hearings:

1.
The procedure for calculating the revised make-up bill, including whether PECO had properly adjusted for (a) full year usage data, (b) the varying number of occupants in Complainants’ residence;
2.
Why PECO did not discover the meter tampering at an earlier date.

These issues will be treated at length hereinafter.

Following the remand Order, two days of hearings took place.  On May 25, 2006, PECO presented the testimony of two witnesses with respect to revised make-up bill issues and with respect to the discovery of the meter tampering.  At the second day on October 12, 2006, PECO also presented the testimony of two witnesses, both with respect to the revised make-up bill.  The total record in this case consists of twelve written exhibits introduced by PECO and a transcript of approximately 189 pages.  PECO filed a Brief on Remand.  Complainants did not.  The record was closed on January 15, 2007.
ADDITIONAL FINDINGS OF FACT ON REMAND


1.
The measurement of Complainants’ actual usage from 1998 to 2002 was rendered inaccurate by meter tampering (PECO Brief Tables 1, 2 and 3).


2.
This tampering with the meter resulted in Complainants being underbilled for the period of time until the meter tampering was discovered (PECO Brief Tables 1, 2 and 3).


3.
The tampering made it necessary for the make-up bill to be based upon an estimate of usage applied to the meter-tampering period (PECO Brief Tables 1, 2 and 3).


4.
To calculate the make-up bill ($5,308.60), PECO utilized summer and winter sampling periods giving Complainants full credit for the amounts that they were billed for service during the period of meter tampering (1998-2001) and calculated that while the meter tampering existed, Complainants used 54,028 kWh of electricity (PECO Exhibit No. 9; PECO Brief Table 4).


5.
When a 365-day data sample was used to develop a separate usage estimate, it resulted in an estimate of 52,361 kWh used, which varied by only 3% from the original PECO estimate (PECO Brief Tables 6 and 7).  



6.
The 365-day data sample approach would result in a make-up bill of $5,022.75 (PECO Brief Table 9).


7.
Utilizing the summer/winter sampling periods, PECO estimated that from March 27, 1993 to January 11, 2002, Complainants actually used electricity for which they should have been billed $7,346.31; but due to the tampered meter, the actual billings, in fact, were only $2,037.71, and as a result, PECO estimated the Complainants still owe $5,308.60 (PECO Exh. No. 9).



8.
In PECO Exh. No. 9, PECO treats each billing month as either a summer month or a winter month in order to obtain a single estimate to use a proxy for usage for all winter months, and a second estimate to use as a proxy for all summer months (PECO Exhibit No. 9).


9.
In PECO Brief Tables 1 through 5 inclusive, PECO developed one estimate for winter usage, and a second estimate for summer usage.  The sample period used to develop the winter estimate was 60 days – from February 25, 2002 to April 26, 2002 – and the Daily Average Usage (Winter) was 26.3 kWh.  The sample period used to develop the summer estimate was 62 days – from June 26, 2002 to August 28, 2002 – and the Daily Average Usage (Summer) was 62.0 kWh (PECO Brief Table 1).


10.
The period for which PECO needed to establish a new estimate of usage was from March 27, 1998 – the date on which service commenced for Complainants’ household – to January 11, 2002 – the date on which the meter tampering was discovered (PECO Brief Tables 1 and 2).


11.
This resulted in an estimate that, during the 46-month period in question, Complainants actually used 54,028 kWh (PECO Brief Table 2).



12.
During this 46-month period, Complainants had only been billed for usage of 14,486 kWh, leaving an unbilled usage of 39,541 kWh that had been used but not paid for (PECO Brief Table 3).



13.
PECO then made a similar calculation for revenues, comparing the revenues that it should have billed Complainants $7,346.31 in total over the 46-month period (PECO Brief Table 4).


14.
Because of the meter tampering, the actual bills rendered were for $2,037.71, leaving $5,308.60 of revenue that should have been billed, but because of the meter tampering was not billed (PECO Brief Table 4).



15.
The make-up bill of $5,308.60 is slightly lower than the $5,411.30 that PECO presented at the January 12, 2005 hearings; and PECO explained that the reason for the difference was that the January 2005 number had a minor clerical error that inflated the estimate of Complainants’ 1998-2002 usage by approximately $102.00 (PECO Brief Tables 4 and 5).


16.
With that clerical error corrected, as shown in PECO Brief Table 5, PECO admitted that the proper make-up bill amount is $5,308.60 (PECO Brief Table 5).


17.
PECO also presented an analysis based upon a full year’s sampling data, pursuant to the Commission’s Remand Order, and found a difference of approximately only 3% (PECO Brief Table 6).


18.
PECO developed its estimate using the 365-day data sample by determining the actual usage at Complainants’ household for each month for a full calendar year (PECO Brief Table 6).



19.
PECO then used the monthly Daily Average Usage estimates as a proxy for the actual usage at Complainants’ household, which resulted in an estimated 46 month (meter tampering period) usage of 52,361 kWh (PECO Brief Table 7).  



20.
As shown in PECO Brief Table 3, during the 46 month period, Complainants meter registered only 14,486 kWh usage, showing that 37,893 kWh more were used, but not paid for [52,361 kWh less 14,486 kWh = 37,893 kWh] (PECO Brief Table 3).


21.
PECO next computed the revenues attributable to this unbilled usage of 37,893 kWh (PECO Brief Table 8).


22.
PECO Brief Table 8 compares the revenue originally billed ($2,037.71) with the estimated revenue based upon the one year sampling method ($7,060.46) leaving $5,022.75 unbilled because of the meter tampering (PECO Brief Table 8).


23.
PECO Brief Table 9 compares the winter/summer corrected method make-up bill of $5,308.60 with the 365-day data sampling method of $5,022.75; a difference of $285.85 (PECO Brief Table 9).


24.
PECO has no objection to crediting the amount of $285.85 to Complainants (PECO Brief p. 24, footnote 13).



25.
PECO also considered the effects of the number of occupants, weather, and opportunity to conserve on usage at Complainants’ household and estimated that, totaled together, these factors might affect the usage estimate by approximately 3% (PECO Brief Tables 10-14 inclusive; N.T. 15, 16, 33-34).


26.
It was not possible to isolate each of these factors for numeric analysis, but the weather and the configuration of Complainants’ household worked together to provide a data set that allowed the three factors to be numerically measured as a group of factors, rather than as individual factors (PECO Brief Tables 10, 11, 12, 13, 14; N.T. 33-34, 15, 16).



27.
In its Brief Tables 12, 13, 14, 15, 16, 17, 18 and 19, PECO develops and compares weather, occupancy, conservation and electric usage differentials (2003-2004 difference) with the 1998-2001 meter tampering period and the 365-day data sample and concludes that the effect of these measures results in an estimated 3% decrease in electric usage (PECO Brief Tables 12-19 inclusive).


28.
The meter board at Complainants’ residence (N.T. 114) is of the type known as a “ringless” meter board, which takes a “ringless” meter (N.T. 110, 111).



29.
Complainants’ meter, when properly configured and sealed, does not contain a “heavy duty sealing ring” (N.T. 109-110, 114-115).



30.
That type of seal exists only on “ring” meters, which are frequently used at residences, but not at Complainants’ household (N.T. 109-110, 114-115).


31.
The use of “jumper” wires that partially bypass the meter, would not be visible from an external inspection of the meter (N.T. 121-122).



32.
PECO witness Kratzinger indicated that certain aspects of the meter security system would have been visible (N.T. 111-112, 121-122, 127-130; PECO Exhibit No. 8, p. 5).


33.
During the years that PECO employed meter readers, it was their responsibility to report tampering when it was observed (PECO Brief, p. 41).


34.
PECO now uses AMR meters, not meter readers, which helps solve tampering issues (N.T. 119-120).



35.
Complainants’ meter was a ringless meter (ringless meter board) with a barrel lock and seal (N.T. 114-115, 127-130; PECO Exh. No. 8, p. 5, right side).



36.
The absence of the barrel lock and seal on Complainants’ meter could be observed by a meter reader (N.T. 111-112, 116, 127; PECO Exh. No. 2).



37.
For the 46-month period of actual meter readings (period of make-up bill for underestimated bills due to meter tampering), PECO employees did not observe this condition (N.T. 118, 130).

DISCUSSION



As aforesaid, there are two issues to be considered and determined in this remanded proceeding.

1.
The Basis for PECO’s Revised Make-Up Bill



PECO points out that the fundamental problem involved in rendering a revised make-up bill in a meter tampering case is that the actual billing data that would be normally used to issue a bill – that is, the measurement of Complainants’ actual usage from 1998 to 2002 – was destroyed by the act of tampering with the meter.  PECO contends that this single act of tampering with the meter not only resulted in Complainants being underbilled for the period of time until the meter tampering was discovered but also that the tampering made it necessary for the make-up bill to be based upon an estimate of usage applied to the meter-tampering period.



To calculate the make-up bill ($5,308.60), PECO utilized summer and winter sampling periods giving Complainants full credit for the amounts that they were billed for serving during the period of meter tampering (1998-2001) and calculated that while the meter tampering was in place, Complainants used 54,028 kWh of electricity.



PECO also points out that when a 365-day data sample was used to develop a separate usage estimate, it resulted in an estimate of 52,361 kWh used, which is, PECO asserts, virtually identical to the original PECO estimate, varying from it by only 3%.  This latter approach would result in a make-up bill of $5,022.75.  PECO argues that the consistency between the two approaches is credible support for use of the more available, easier summer/winter sampling that PECO utilized.



PECO contends that, when the effects of weather, occupancy and conservation were measured, the record evidence shows that substantial changes in all three factors between 2003 and 2004 resulted in very little change in actual electric usage.  Further, the differences in weather, occupancy and opportunity to conserve between the estimation period and the meter-tampering period were even smaller than the differences in 2003-2004, thus suggesting that the changes in electric usage would also be smaller (about 3%).  This too, claims PECO, is strong support for use of the more available, easier summer/winter sampling approach.


Utilizing the summer/winter sample periods approach, PECO estimated that from March 27, 1998 to January 11, 2002, Complainants actually used electricity for which they should have been billed $7,346.31.  However, due to the tampered meter, the actual billings, in fact, were only $2,037.71.  As a result, PECO estimated that Complainants still owe $5,308.60.
  The supporting schedules for the calculation of the make-up bill with month by month application of the PECO methodology appear in PECO Exhibit No. 9.  In those schedules, PECO treats each billing month as either a summer month or a winter month and seeks a single estimate to use a proxy for usage for all winter months, and a second estimate to use as a proxy for all summer months.  That is to say, PECO sought to develop a estimate of the usage that the Complainants’ household might have had during the meter-tampering period.  It does this by utilizing data from the new, fully functional meter, i.e., in order to establish its estimate of past usage, PECO examined the usage profile that Complainants’ household experienced when the actual usage was registering on the meter.


As the schedules disclose (PECO Brief Tables 1 through 5 inclusive), PECO developed one estimate for winter usage, and a second estimate for summer usage.  To develop the winter usage estimate, PECO sampled actual usage at Complainants’ household during months that are considered to be “winter” months – typically September through May.  For Complainants, the sample period used to develop the winter estimate was 60 days – from February 25, 2002 to April 26, 2002 – and the Daily Average Usage (Winter) was 26.3 kWh.


In order to develop the summer usage estimate, PECO sampled actual usage at Complainants’ household during months that are considered to be “summer” months – typically June through August.  For Complainants, the sample period used to develop the summer estimate was 62 days – from June 26, 2002 to August 28, 2002 – and the Daily Average Usage (Summer) was 62.0 kWh (PECO Brief Table 1).



It is to be noted again that the period for which PECO needed to establish a new estimate of usage stretched from March 27, 1998 – the date on which service commenced for Complainants’ household – to January 11, 2002 – the date on which the meter tampering was discovered.  Next in developing its make-up bill, PECO used the Daily Average Usage estimates as described above – both Winter and Summer – as PECO’s estimate of the actual usage at Complainants’ household during the tampering period.  This resulted in an estimate that, during the 46-month period in question, Complainants actually used 54,028 kWh.  The application of the Winter and Summer Daily Average Usage estimates to Complainants’ account is set forth in PECO Brief Table 2.  PECO then compared this estimate of Complainants’ usage to the amount that Complainants were billed during the 46-month tampering period.  This comparison showed that, while PECO’s estimate of usage during the 46-month period was 54,028 kWh, Complainants had only been billed for usage of 14,486 kWh, leaving an unbilled usage of 39,541 kWh that had been used but not paid for (PECO Brief Table 3).


Finally, PECO then made a similar calculation for revenues, comparing the revenues that it should have billed in order to be compensated for 54,027 kWh usage to the revenues that it did bill Complainants for the 14,486 kWh that registered on the tampered meter.  As computed by PECO, it should have billed Complainants $7,346.31 in total over the 46-month period.  However, because of the meter tampering, the actual bills rendered were for $2,037.71, leaving $5,308.60 of revenue that should have been billed, but because of the meter tampering was not billed (PECO Brief Table 4).



PECO also points out that the make-up bill of $5,308.60 is slightly lower than the $5,411.30 that PECO presented at the January 12, 2005 hearing and explains that the reason for this difference is that the January 2005 number had a minor clerical error that inflated the estimate of Complainants’ 1998-2002 usage by approximately $102.00.  With that clerical error corrected, as shown in PECO Brief Table 5, PECO admits that the proper make-up bill amount is $5,308.60.  


In addition to the foregoing analysis, PECO also presented an analysis based upon a full year’s sampling data, pursuant to the Commission’s Remand Order, and found that the results were similar to the winter/summer sampling methodology, i.e., a difference of approximately only 3%.



PECO developed its estimate using the 365-day data sample by determining the actual usage at Complainants’ household for each month for a full calendar year.  Thus, PECO created 12 Daily Average Usage estimates, one for each calendar month (PECO Brief Table 6).  PECO then used the monthly Daily Average Usage estimates as a proxy for the actual usage at Complainants’ household, which resulted in an estimated 46 month (meter tampering period) usage of 52,361 kWh (PECO Brief Table 7).  However, as shown in PECO Brief Table 3, the Complainants’ meter registered only 14,486 kWh usage.  This shows that 37,893 kWh more were used, but not paid for (52,361 kWh less 14,486 kWh = 37,893 kWh).



Having estimated an unbilled 37,893 kWh usage, PECO next computed the revenues attributable to this unbilled usage.  PECO Brief Table 8 compares the revenue originally billed ($2,037.71) with the estimated revenue based upon the one year sampling method ($7,060.46) leaving $5,022.75 unbilled because of the meter tampering.



Finally, PECO Brief Table 9 compares the winter/summer corrected method make-up bill of $5,308.60 with the 365-day data sampling method of $5,022.75; a difference of $285.85.  However, inasmuch as we are dealing with estimates from both methodologies; and inasmuch as the 365-day data sampling method results in a lower make-up bill by $285.85; and since PECO, in its Brief, indicated that it has no objection to crediting Complainants in the amount of $285.85, the Administrative Law Judge finds and concludes that this credit is just and reasonable (see PECO Brief p. 24, footnote 13).



In its Remand Order, the Commission also directed consideration of the effect of the number of occupants, weather, and opportunity to conserve on usage at Complainants’ household.  The sole record evidence on these matters discloses that changes in weather, occupancy and opportunity for conservation had very minimal effects on usage at Complainants’ household, especially at the levels of difference that existed between the estimation period and the meter tampering period.  PECO estimated that, totaled together, these factors might affect the usage estimate by approximately 3%.  Next, PECO asserted that it was not possible to isolate each of these factors for numeric analysis, but that the weather and the configuration of Complainants’ household worked together to provide a data set that allowed the three factors to be numerically measured as a group of factors, rather than as individual factors.



PECO then explained that there was a single year change – from 2003 to 2004 – in which the size of Complainants’ household decreased significantly (from 7 to 5, or a 29% decrease), the weather was particularly mild as compared to the prior year (a 6% decrease in heating days and a 46% decrease in cooling days), and the Complainants were fully informed about price signals and thus able to fully practice conservation.  Thus, PECO continues, by happenstance all three factors moved from one year to the next, and moved in the same direction – i.e., in a direction that would cause Complainants to decrease their usage.  However, Complainants’ usage in fact reduced only 6% as compared to the prior year, thus confirming that in Complainants’ household, changes in occupancy, weather and opportunity to conserve translate into relatively small changes in actual usage.  See PECO Brief Table 10.



The foregoing analysis was supplemented by PECO’s analysis as to whether there were significant changes in weather, occupancy or opportunity for conservation between the estimation period and the meter tampering period.  PECO’s conclusion generally was that there were differences in weather and occupancy, but those differences were far less than the differences that caused a 6% usage decrease between 2003 and 2004.  In fact, PECO points out, the differences were about ½ that size.  Thus, PECO concluded that, at most, these factors would result in about a 3% overall effect.


By way of further background, the record evidence discloses how utilities measure weather.  PECO witness Ferrier testified (N.T. 33-34; PECO Exhibit 12) that weather is measured by variation from a standard temperature (and, in the case of cooling needs, factoring in humidity).  When the weather is cold and extra heat may be needed, the comparison is known as “Heating Degree Days,” which witness Ferrier defined as:

A degree day is the difference between 65 degrees and the 24 hour average temperature, when it is under 65 degrees.  Hourly temperature readings are recorded for a 24 hour period, and the average of these temperatures is established.  This figure then is subtracted from 65.  Thus if the average temperature is 45 degrees, there are 20 degree days for this date (65-45=20).
PECO Exhibit 12.



When the weather is hot and extra cooling may be needed, the comparison is known as “Cooling Degree Hours,” which witness Ferrier defined as:

For the summer cooling session (June through September), cooling requirements are measured in cooling degree hours rather than in degree days, as in heating.  The principle is much the same, but more complicated.  This is because moisture is a great factor in cooling needs, as well as the actual temperature.  Humidity readings must be considered as well as temperature readings in obtaining the number of cooling degree hours.

PECO Exhibit 12.



Thus, PECO pointed out that by comparing the Heating Degree Days and Cooling Degree Hours between two given time periods, one can determine how much meaningful difference in the weather existed between the two periods.    


As PECO witness Ferrier testified, the weather was substantially milder in 2004 than it was in 2003, both for the winter (Heating Degree Days – 6%) and the summer (Cooling Degree Hours – 46%).  See PECO Brief Table 10 and PECO Exhibit 14.



In order to determine the effects of changes in occupancy, PECO compared 2003 to 2004.  In 2003, Complainants’ residence had seven occupants and in 2004, it had five occupants; a decrease of 29% in occupancy.  See Commission Order and Opinion, pp. 8-9 and PECO Brief Table 11.



PECO pointed out that with respect to opportunity for conservation, as occupancy decreased, the distinction between 2003 and 2004 was not clearly measurable.  However, PECO noted that the original make-up bill was issued on August 26, 2003.  While Complainants may have found additional reasons to conserve between January 11, 2002, when the meter tampering was fixed, and August 26, 2003, when the re-bill was issued, PECO believes and it is reasonable to assume that the bulk of Complainants’ conservation efforts, if any, would have been focused after receiving the August 26, 2003 make-up bill which means that Complainants would not have been highly motivated to conserve through most of 2003 – including the very hot summer of 2003 but would have been fully motivated and able to practice conservation in 2004.  Thus, PECO convincingly asserts that the comparison between 2003 and 2004 provides some opportunity to view the effect of conservation on Complainants’ household (see PECO Brief Table 12) when the weather was milder, occupancy was lower and the motivation to conserve increased. 



The effect, according to PECO witness Ferrier (PECO Exhibit 14) is that usage decreased from 12785 kWh (2003) to 12029 kWh (2004) – a reduction of approximately 6% (see PECO Brief Table 13).



In summary then, 6% is the decrease in usage that actually occurred in Complainants’ household from one year to next, during which time there was a 29% decrease in occupancy, a 6% decrease in Heating Degree Days, a 46% decrease in Cooling Degree Hours, and a higher motivation to conserve.  PECO argues that this result shows that variation in these factors, even when all of them are occurring in significant amounts, have a very limited effect on usage in Complainants’ household.



Next, PECO witness Ferrier analyzed the Heating Degree Days and the Cooling Degree Hours for the 365-day data sample hereinabove discussed and compared it to the weather for the entire meter tampering time period from March 27, 1998 to January 11, 2001.  These findings are presented in full in PECO Exhibit 11.  See PECO Brief Table 14 for a summary thereof.  The values set forth therein show that the weather variation between the 1998-2001 meter tampering period and the 365-Day Data Sample period (Heating Degree Days 6.6% greater in 365 day sample period and 19.1% greater in cooling degree hours in the 365-day sample period) were less than the weather variations in 2003-2004 – variations which have been demonstrated to have minimal effect on usage in Complainant’s household (see PECO Brief Tables 14 and 15).


With respect to occupancy, PECO witness Ferrier derived a weighted average based on Complainant Taylor’s testimony, which showed that during the meter tampering period there was a weighted average of 4.3 occupants in Complainants’ household (see PECO Brief Table 16).



During the period used to calculate the 365-day data sample estimate, there were five occupants in Complainants’ household; that is, a 16% increase over the meter tampering period.  Again, this is a smaller percentage change than the percentage change in occupancy that was shown in the 2003-2004 data to have little or no effect on usage.  A comparison of weather and occupancy differentials, between the 2003-2004 difference on the one hand, and the 1998-2001 meter tampering/365-day data sample appears at PECO Brief Table 17.



With respect to opportunity for conservation, PECO convincingly notes that the Commission appears to believe that Complainants would have had no motive to conserve while their meter was tampered in 1998-2001.  However, PECO does accept that Complainants would have had some motive to conserve during the 365-day data sample, which was drawn from data after the meter was changed but before the make-up bill was sent.  PECO Brief Table 18 summarizes the comparison of weather, occupancy and conservation differentials, 2003-2004 difference compared to the difference between the 1998-2001 meter tampering period and the 365-day data sample.



Finally, PECO puts together the results of its analysis in PECO Brief Table 19 which is herein reproduced at length for convenient comparison.

PECO Brief Table 19

Comparison of Weather, Occupancy, Conservation and Electric Usage Differentials, 2003-2004 Difference Compared to the Difference Between the 1998-2001 Meter Tampering Period and the 365-Day Data Sample




2003-04 Difference

1998-2001 – 365 Day Difference

Heating


-6%




6.6%

Cooling


-46%




19.1%

Occupancy


-29%




16%

Conservation


Some




None

Electric Usage


-6%




?

From the foregoing, it can be observed that the effect of the 2003-2004 differences, taken all together, was a 6% decrease in electric usage.  Inasmuch as that some of the measures are significantly smaller in the 1998-2001 vs. 365 day column, PECO submitted that 3% is a reasonable estimate of the total change in electric usage that would be expected in Complainants’ household to reflect differences in weather, occupancy and conservation between the 365-day data sample estimate and the meter tampering period in 1998-2001.



However, PECO does not suggest that the Commission order a 3% correction to the make-up bill because PECO believes that the foregoing analyses strongly suggest that it is not necessary or appropriate to go to these great lengths to assess the effect of such exigent factors.



The Administrative Law Judge disagrees.  PECO’s own analysis, as directed by the Commission, admits to at least a 3% reduction in electric usage during the meter tampering period.  Further, PECO’s reliance on the Waldron doctrine is misplaced where, as aforesaid, PECO’s own analysis discloses a 3% difference between estimation approaches and admits of at least a similar 3% difference attributable to such factors as occupancy, weather and conservation.



It is no justification for an overestimated make-up bill that it is easier to compile same as against a more comprehensive analysis, even though the latter may consume additional time.



Accordingly, it is just and reasonable that the corrected original make-up bill of $5,308.60 (PECO Brief Table 5) be reduced by $285.85 as produced by the 365-day sampling method analysis (PECO Brief Table 9); and the balance of $5,022.75 being further reduced by 3% for electric usage savings due to the occupancy, weather and conservation discussed above.  An appropriate Order will be issued directing that Complainants’ make-up bill be reduced to $4,721.38 ($5,022.75 less 3% = $4,721.38).

2.
Discovery of the Meter Tampering



In its March 17, 2006 Opinion and Order (p. 12), the Commission directed the Administrative Law Judge to investigate “why PECO failed to discern these meter deficiencies for forty-six months.”



This issue was addressed at length by PECO witness Kratzinger during the May 25, 2006 evidentiary hearing (N.T. 105-133).  Witness Kratzinger testified that, given the type of meter that exists at Complainants’ residence, many of the visual cues associated with meter tampering, such as the absence of a meter ring, would not have been visible to meter readers doing normal meter reading functions during the 46-month period at issue, although the witness did admit that certain aspects of the tampering, such as the missing seal, probably would have been visible.  The witness posited that PECO’s failure to identify the meter tampering could have been because the meter readers were focused on the front of the meter where the dials are read, or because the meter seal was pressed back into place to make it appear that the meter had not been opened – but that the seal was later removed, or for other reasons.  Ultimately, the PECO witness was unable to provide a definitive answer as to why the meter tampering was not discovered for nearly four years.



A review of the record evidence discloses that the PECO witness examined the meter board at Complainants’ residence (N.T. 114); that it is of the type known as a “ringless” meter board, which takes a “ringless” meter (N.T. 110, 111); that the Complainants’ meter, when properly configured and sealed, does not contain a “heavy duty sealing ring” (N.T. 109-110, 114-115); that that type of seal exists only on “ring” meters, which are frequently used at residences, but not at Complainant’s household; that if the meter is pushed closed, it will appear to be sealed and normal (N.T. 115); that there was no visible damage to the meter or the meter board (N.T. 117); and that the tampering that was used at Complainants’ residence, the use of “jumper” wires that partially bypass the meter, would not be visible from an external inspection of the meter (N.T. 121-122).  Although the PECO witness testified that PECO Exhibit No. 8 (p. 12) discloses that there were no visual cues to the meter tampering, nevertheless this witness also indicated that certain aspects of the meter security system would have been visible.  The witness also posited that the meter readers may simply have been focused on reading the five dials on the front of the meter and did not notice the limited visual cues.



PECO further points out that it reviewed the Code, the Commission Regulations and its own tariff, as directed by the Commission in its Opinion and Order, and it can find no provision in those documents that requires that PECO, while conducting meter reading, also conduct a visual inspection of the meter to determine whether it has been tampered, and thus PECO asserts there were no Code, Regulation or Tariff violations.



However, PECO admitted (PECO Brief p. 41) that during the years that PECO employed meter readers, it was their responsibility to report tampering when it was observed.  PECO points out that using AMR meters rather than meter readers helps solve tampering issues (N.T. 119-120); and by taking such ameliorative action, a fine or penalty is not warranted.



Nevertheless, the record discloses, as aforesaid, that Complainants’ meter was a ringless meter (ringless mile board) [N.T. 114-115; right side of p. 5 of PECO Exh. No. 8] with a barrel lock and seal (N.T. 127-130) and that the absence of the barrel lock and seal on Complainants’ meter could be observed by a meter reader (N.T. 111-112, 116, 127, PECO Exh. No. 2) and that for 46 months of actual meter readings (period of make-up bill for underestimated bills, due to meter tampering) PECO employees did not observe this condition (N.T. 118, 130).



The Administrative Law Judge finds and concludes that this failure to observe and report a visible defective condition for a period of approximately four years constitutes a violation of 66 Pa. C.S. §1501 which provides, inter alia, 

§1501.  Character of services and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public . . .



Accordingly, a civil penalty of One Thousand Dollars ($1,000.00) will be ordered for the foregoing violation.  The imposition of this penalty comports with the standards set forth in Rosi v. Bell Atlantic Pennsylvania, Inc., 2000 Pa. PUC Lexis 5, C-00992409 (Order entered Feb. 10, 2000), and specifically Pennsylvania Public Utility Commission v. NCIC Operator Services, M-00001440 (Dec. 20, 2000) where the Commission adopted a test for determining whether a particular enforcement outcome is in the public interest.



The first standard in Rosi addresses whether the violation was intentional or unintentional.  In the instant matter there is clearly no indication whatsoever that PECO committed an intentional violation.  In fact, it appears that when PECO discovered the tampered-with meter, PECO immediately corrected the situation.



The second test found in Rosi, i.e., whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier, does not apply to the present case because that test dealt specifically with slamming cases.



With regard to the third and fourth tests in Rosi, PECO has taken the appropriate actions to ameliorate possible future occurrences by the installation of AMR meters; and in the instant matter only one customer was involved.



The fifth test addressed in Rosi, which relates to whether the case was settled or litigated, has also been considered.  Although Complainants did litigate their complaint concerning the make-up bill, the Commission, in its March 17, 2006 Opinion and Order, upheld PECO’s position that a make-up bill was due.  The only issue was the amount thereof.  In this remanded proceeding, PECO fully explained its rationale for the make-up bill rendered and, in addition, following the Commission’s directive, presented other methodologies for computing same.



Finally, in imposing the civil penalty in this case, all of the other factors in Rosi were considered.  Specifically, the compliance history of the Company, the Company’s cooperation with the Commission, and the amount necessary to deter future violations.  In addition, the amount of the penalty recognizes the Company’s good faith efforts to comply with the applicable law, and is in the public interest.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
PECO Energy Company violated 66 Pa. C.S. §1501.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That PECO Energy Company, to the extent that it has not already done so, revise the make-up bill for Complainants for the period of time from March 27, 1998 to January 11, 2002 so that it totals the amount of $4,721.38.



2.
That within thirty (30) days of the date of the entry of the Commission’s Order in this matter, PECO Energy Company shall submit to the Commission written confirmation of compliance with Paragraph 1 of this Order.



3.
That for the violation of 66 Pa. C.S. §1501, PECO Energy Company shall pay a civil penalty of One Thousand Dollars ($1,000.00) by sending a certified check or money order within twenty days after the date of the entry of the Commission’s Order in this matter payable to:





Pennsylvania Public Utility Commission





P.O. Box 3265





Harrisburg, PA 17105-3265



4.
That this matter be marked closed.

Date:
February 13, 2007



___________________________________








Herbert Smolen








Administrative Law Judge

� 	PECO originally calculated the make-up bill amount as $5,411.30.  During the remand hearing, PECO discovered a clerical error in the billing calculation equal to $102.70, and has revised its estimate accordingly.
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