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HISTORY OF THE PROCEEDING

On September 11, 2006, Maria and Mildred McAuley (“Complainants”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“Commission” or “PUC”) which alleged incorrect charges on their bill for utility service.  Complainants allege that PECO overcharged for the amount of gas usage for the 2004-2005 season due to the use of estimated billing.  Complainants request the Commission to rectify the amount due for the 2004-2005 gas usage to a reasonable amount that correlates to the Complainants’ past gas usage.  
On October 25, 2006, PECO filed an Answer denying any improper charges to Complainants’ bill.  PECO explains that once an actual reading was obtained on March 15, 2005, it became apparent that the Complainants had been grossly under-billed for the 2004-2005 season.  PECO denies that the Complainants’ prior year’s usage was lower than the estimated period of usage between for the 2004-2005 season. 
A Hearing Notice dated December 19, 2006, notified the parties that an Initial Telephonic Hearing was scheduled for Monday, February 5, 2007 at 1:30 p.m.  This case was assigned to Administrative Law Judge (“ALJ”) Angela T. Jones.
A letter dated January 5, 2007, was sent to the parties from ALJ Jones.  The letter recognized information in the complaint that may make a telephonic hearing problematic for the Complainants.  The letter provided that the Complainants contact the ALJ if they would prefer an in-person hearing by January 12, 2007.  If no contact was made by that date, the proceeding would remain as scheduled.  The Complainants did not respond to the January 5, 2007 letter. 

A Prehearing Order dated January 23, 2007, stated among other things, that a request to change the scheduled hearing should be sent at least five days prior to the hearing date, be in writing and state the agreement or opposition of the other party.  The Prehearing Order also stated that a party may lose the case if they do not take part in the hearing and instructed the parties to notify the ALJ if the telephone numbers listed are different than the telephone number to be used for the telephonic hearing.
On the morning of February 5, 2007, ALJ Jones received what was marked as a confidential facsimile - a two page letter signed by a Thomas F. Spadel, stating he is the son of Maria T. McAuley.  The substance of the letter stated that Maria McAuley had some health issues and requested rescheduling the hearing.  The letter indicated a copy was sent to Mr. Michael S. Swerling, Esquire, counsel for PECO by facsimile.

The Initial Telephonic Hearing convened as scheduled on February 5, 2007.  Mr. Swerling appeared representing PECO accompanied by one witness, Ms. Tarpley.  The ALJ inquired as to whether Mr. Swerling received a facsimile regarding Ms. Maria McAuley.  When Mr. Swerling responded that he had not, ALJ Jones sent to him by facsimile the correspondence and told Mr. Swerling she would call him back to allow him time to read the facsimile.
The ALJ telephoned Mr. Spadel at 610-792-3419 (the same telephone number for the Complainants) at 1:30 p.m.  The ALJ responded to a voicemail at this telephone number and left a message for Mr. Spadel that she was going to conduct the hearing and that he should call her within forty-eight (48) hours or the hearing conducted without the presence of the Complainants may result in an unfavorable decision.  The ALJ again telephoned 610-792-3419 for the Complainants and responded to the voicemail message that she was calling the Complainants regarding the scheduled hearing and that the hearing would be conducted today.  The ALJ also requested the Complainants to call her within the next forty-eight hours if there were emergency circumstances preventing their appearance.
The ALJ reconvened the hearing and telephoned PECO again about 1:44 p.m. and was unsuccessful in reaching the Complainants at 610-792-3419.  Counsel for PECO moved to dismiss the formal complaint with prejudice for lack of prosecution.  Unless the ALJ received communication from the Complainants reasonably explaining their absence within forty-eight hours of February 5, 2007, the record would close.  To date, there has been no communication from the Complainants.  The record is closed.  The motion to dismiss by PECO is granted pursuant to the ordering paragraphs below.
FINDINGS OF FACT
1. On October 2, 2006, Mmes. Maria and Mildred McAuley filed a formal complaint with the Commission against PECO alleging incorrect billing for received utility service.

2. A Prehearing Notice dated December 19, 2006, advised the Complainants of the telephonic hearing date and time to be present and emphasized that the Complainants may lose the case if they are not present to present the Complaint.  

3. The Prehearing Notice also emphasized if the telephone number indicated for the party is not current for participation in the hearing, then that party must contact the ALJ to provide the current contact information. 
4. A Prehearing Order dated January 23, 2007, advised the Complainants of the proper procedure to obtain a continuance to reschedule the hearing date and also emphasized that the ALJ should be contact at least a week prior to the hearing for the correct contact telephone number if the number on the Complaint or Hearing Notice is incorrect.

5. No documents mailed to Complainants at the address provided on their Complaint form were returned to the Commission by the United States Postal Service as undeliverable.
6. Neither Complainants nor an attorney on their behalf appeared for the hearing.

7. Complainants did not settle or withdraw this Complaint prior to the scheduled hearing date or obtain a continuance.
8. Complainants did not provide a different contact number from that indicated in the Hearing Notice. 
DISCUSSION

In this formal Complaint, Complainants alleged PECO incorrectly billed them for gas and electric service.  As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainants.  66 Pa.C.S. § 332(a).  
The issue in this proceeding is whether Mmes. Maria and Mildred McAuley, as the Complainants, sustained their burden of proof.  By failing to participate in the hearing, Complainants were unable to meet this burden.
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 83 Pa. Commw. 306, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).

A Hearing Notice was mailed to Complainants at the address listed on their Complaint approximately two (2) weeks prior to the scheduled hearing and was not returned to the Commission by the post office.  Therefore, Complainants were deemed to have received this document and had sufficient notice of the day, date and time of the scheduled hearing.  Neither Complainants nor a representative licensed to practice law in this Commonwealth answered the telephone call at the telephone number designated to contact the Complainants for this telephonic hearing.  Neither the Complainants nor a representative licensed to practice law in this Commonwealth provided the ALJ with a different telephone number than that indicated on the formal Complaint.  Complainants did not appear at the hearing.  To date, there is no further information about Complainants regarding this hearing.  The failure to appear is unexcused.

Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993.  Complainants waived the opportunity to participate in the hearing by failing to appear.  This case will be dismissed with prejudice.  52 Pa.Code § 5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.
2. As the Complainants, Mmes. Maria and Mildred McAuley had the burden of proof and failed to carry that burden.  66 Pa.C.S. § 332(a).
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion of PECO Energy Company to dismiss with the formal complaint of Maria T. and Mildred McAuley at Docket No. C-20066851 is granted.

2.
That the formal complaint filed by Maria T. and Mildred McAuley against PECO Energy Company at Docket No. C-20066851 is dismissed with prejudice for failure to prosecute.

3.
That the Secretary’s Bureau should mark this matter closed.

Dated: February 15, 2007
_________________________________






Angela T. Jones





Administrative Law Judge
	� 	Although a facsimile was received from a person that represented himself as the son of Mildred McAuley, this ALJ could not authenticate the person or the communication.  Further, if the communication in the facsimile were deemed true, there is no excuse provided regarding the absence of Maria McAuley who is the other complainant in this proceeding. 
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