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Wendell F. Holland, Chairman
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Tyrone J. Christy

Kim Pizzingrilli
	Application of R.D.S. Movers, Inc., a corporation of the Commonwealth of Pennsylvania, for the right to begin to transport, as a common carrier, by motor vehicle, household goods in use, between points in Chester County.
	
	A-00122448
      


__________
Steger & Ring, P.C. by Eugene A. Steger for the applicant. 

William H. R. Casey for protestants:  Clemmer Moving & Storage, Inc., Reads Van Service, Shelly Moving & Storage, Inc., and Town & Country Van Lines, Inc.
__________
T E N T A T I V E  O R D E R

BY THE COMMISSION:



This matter comes before the Commission on an application filed December 1, 2005.  Public notice of the application was given in the Pennsylvania Bulletin of March 11, 2006, with protests due by April 3, 2006.  Protests were filed by the above-mentioned carriers.  The application was referred to the Office of Administrative Law Judge on April 26, 2006 for processing.  The protests were withdrawn upon restrictive amendment.  The case was referred back to the Bureau of Transportation and Safety (BTS) on December 1, 2006, for processing under modified procedure.  



The verified statement of applicant and verified statements in support were requested by letter dated January 26, 2007, with statements due by February 26, 2007.  The verified statements of the applicant and five verified statements in support were submitted on February 8, 2007.  


Upon review of the restrictive amendment, it was discovered that the restrictive amendment was unsatisfactory in that the description lacked clearly defined boundaries.  In a letter dated March 8, 2007, it was requested that the parties of record draft a new amendment in which the boundaries of the service area could be clearly determined.  Attorney for the applicant responded with a letter dated March 26, 2007, in which he attempted to interpret the boundaries of the restrictive amendment.  Attempts to map this territory proved impossible and another letter was sent on April 2, 2007 requesting a new amendment within 30 days of the date of the letter.  To date, more than 30 days later, there has been no compliance with the request.


The now unopposed application is certified to the Commission for its decision without oral hearing.  The record consists of the application, applicant’s verified statements, and five verified statements in support. 

DISCUSSION AND FINDINGS



R.D.S. Movers, Inc. (applicant) seeks the right to transport household goods in use.  Robert D. Singer, president and owner, cites 20 years of experience.  During that time, Mr. Singer worked for two furniture retailers delivering and setting up furniture.  Additionally, the applicant has been granted authority to transport property, not including household goods in use, at Application Docket No. A-00122448, F. 2.


Applicant will commence operations from Mr. Singer’s residence at 879 Marker Road, West Chester, Chester County.  The office is equipped with essential business equipment.  The applicant’s records will be maintained by a local certified public accounting firm.  


Operations will be conducted utilizing a 2002 Ford E450 truck.  It will be maintained and inspected on a regular basis.  This vehicle will be sufficient since the applicant intends to perform small moves in the area. 


Mr. Singer will act as the only driver.  There will be one additional employee to assist with the moves.   

 

The applicant’s balance sheet dated December 31, 2006 shows total cash assets of $1,264 and total assets of $2,845.  There are total liabilities of $31,594 and the owner’s equity is -$28,749.  Though the owner’s equity is a negative figure, it is due to a long term note which does not place the applicant in a precarious financial position.


Applicant has Forms E and H, evidence of insurance, on file with the Commission to cover its current operations; however, the filing of  a new Form E evidence of bodily injury and property damage liability insurance, will be required to cover the additional right.


The application is supported by five individuals representing businesses in the proposed area of service.  All have attested to a need for applicant’s service.


The application was protested by Clemmer Moving & Storage, Inc., Reads Van Service, Shelly Moving & Storage, Inc., and Town & Country Van Lines, Inc.  The protest was withdrawn upon restrictive amendment as follows:

To transport, as a common carrier, by motor vehicle, household goods in use, between points in the borough of West Chester, Chester County, Pennsylvania and a radius of no more than ten miles north and West of said borough of West Chester, within the County of Chester only and six miles east and south of said borough of the said Borough of West Chester.


Restrictive amendments which are proffered to dispose of a protest, may be binding on the relevant parties, but not on the Commission if it is determined that they are not in the public interest.  See 52 Pa. Code § 5.235(b).  



In reviewing the restrictive amendment as set forth, supra, we find that the operating area as described therein cannot be readily determined.  The restrictive amendment fails to stipulate landmarks, roads, highways, or municipal boundaries which would clearly define the territory.  Additionally, it would grant the carrier authority in an area not requested by the carrier.  This restrictive amendment creates enforcement difficulties for the Commission by establishing operating rights that cannot be enforced.  


BTS has determined that the following municipalities distinctly lie within the territory described in the restrictive amendment:  The boroughs of Downingtown and West Chester, as well as the townships of Birmingham, East Bradford, East Caln, East Goshen, Pocopson, Thornsbury, West Goshen, West Whiteland, and Westtown.  By granting authority in territory with distinct boundaries which lie within the area agreed to by both applicant and protestant, the Commission believes further litigation can be avoided.  



A review of the record before us indicates that the applicant possesses the technical expertise, experience, equipment, facilities, sufficient capital, and other resources necessary to provide the proposed service.


We advise the applicant of the obligation to become familiar with the requirements of 52 Pa. Code as applicable to the operation of a motor carrier as authorized by this grant of authority.  Failure to comply with all applicable requirements may subject the carrier to penalties, including fines, suspension of operating rights or cancellation of authority.  Title 52 of the Pennsylvania Code may be accessed at www.pacode.com.
 After complete review of the record, we find:  

1. Applicant seeks the initial right to provide the transportation of household goods in use and the application was opposed by four carriers.

2. The protests were withdrawn upon restrictive amendment.

3. The proffered restrictive amendment is rejected as not being in the public interest.

4. The application is supported by five parties giving support in the area of the application. 

5. Applicant has the ability, equipment, and fitness necessary to render the service.

6. The evidence of record is sufficient to establish a necessity for the service.

7. The parties sought to employ the Commission’s policy favoring settlement of disputes by reaching an agreement that resulted in the protest being withdrawn in reliance upon our acceptance of the restrictive amendment.  We shall tentatively grant the approval of the application and afford the parties 20 days within which to file comments or initiate appropriate proceedings; THEREFORE,


IT IS ORDERED:  
1.  That the application, as amended, be and is hereby approved granting the following right:  
To transport, as a common carrier, by motor vehicle, household goods in use, between points in the boroughs of Downingtown and West Chester, and the townships of Birmingham, East Bradford, East Caln, East Goshen, Pocopson, Thornsbury, West Goshen, West Whiteland, and Westtown, all in Chester County.
2.   That the parties will be afforded 20 days from the date of entry of this                   Tentative Order to file comments or initiate appropriate proceedings.

3.   If no response is received within 20 days of the date of entry of this Tentative Order, such Order shall become final without further action of the Commission.



IT IS FURTHER ORDERED:  That the applicant shall not engage in any transportation authorized by this Order until the following is submitted to the Commission:



1.  Form E, as evidence of bodily injury and property damage liability insurance.

2.  A tariff establishing just and reasonable rates.



IT IS FURTHER ORDERED:  That applicant must demonstrate safety fitness by completing a Safety Fitness Review.  Applicant will be contacted by the Commission’s Bureau of Transportation and Safety, which will schedule a review to be completed within 180 days of the date your certificate is issued.  Failure to submit to a Safety Fitness Review or to attain a satisfactory evaluation will result in cancellation of the certificate.



IT IS FURTHER ORDERED:  That the authority granted herein, to the extent that it duplicates authority now held by or subsequently granted to the applicant, shall not be construed as conferring more than one operating right. 



IT IS FURTHER ORDERED:  That upon compliance with the requirements hereinbefore set forth, a certificate shall issue evidencing the Commission's approval of the right to operate as above determined.


IT IS FURTHER ORDERED:  That in the event said applicant has not, on or before sixty (60) days from the date of the service of this order, complied with the requirements hereinbefore set forth, the application shall be dismissed without further proceedings.  








BY THE COMMISSION,PRIVATE 








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  July 11, 2007
ORDER ENTERED:  July 12, 2007
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