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HISTORY OF THE PROCEEDINGS
On November 9, Deanna Onufer (Complainant) filed a complaint against T-Netix, Inc. (Respondent) asserting that the Respondent incorrectly billed her for telephone service.  The complaint alleges that the Respondent has wrongfully terminated calls from an inmate at a Cambridge Springs State Correctional Institution and Quehanna State Correctional Institution to the Complainant and that the inmate has had to call a second time in order to complete the conversation.  According to the complaint, the Respondent charged the Complainant $3.00 each time the inmate had to place the second call.  In addition, the complaint alleges that the Complainant had to pay a $100.00 fee to unblock her telephone.  The Complainant requests that the Commission order the Respondent to reimburse her for the $100.00 fee and for all the charges incurred as a result of the Respondent wrongfully terminating calls between her and the inmate.
Respondent filed preliminary objections to the complaint pursuant to 52 Pa. Code §5.101(a)(3) on November 30, 2006.  The preliminary objections contend that the complaint lacks sufficient specificity because it fails to state the specific calls that the Complainant alleges were wrongly disconnected.  The preliminary objections assert that the Respondent is unable to investigate whether the calls were improperly disconnected without knowing the specific telephone calls involved.  The preliminary objections have attached to them the Complainant’s call history to aid the Complainant in identifying the specific calls involved.  The preliminary objections request that the Commission strike the complaint and require the Complainant to file an amended complaint.
By notice dated December 7, 2006, the Commission informed the parties that it had assigned the preliminary objection to Chief Administrative Law Judge (CALJ) Veronica A. Smith.  The notice informed the Complainant that she had ten days from the date the Respondent served the preliminary objections on her to file an answer to the preliminary objections.
On December 7, 2006, the Complainant filed an amended complaint against the Respondent.  The amended complaint lists 117 times that the Respondent wrongly terminated telephone calls between the Complainant and her incarcerated daughter, Katrina.  The amended complaint alleges that the Respondent billed the Complainant $2.77 each time Katrina had to call the Complainant after the Respondent wrongfully terminated the call.  The complaint contends that the Complainant did not use any custom calling features and used a corded telephone when talking to Katrina.  The amended complaint asserts that the Complainant paid a $100.00 fee to pre-pay for the telephone calls with Katrina, including an $8.00 processing fee.  The amended complaint contends that the Respondent owes the Complainant $36.12 as a refund for the $100.00 pre- payment.  The amended complaint requests that the Commission order the Respondent to reimburse the Complainant $324.09 for all the charges incurred as a result of the Respondent wrongfully terminating calls between the Complainant and Katrina and refund $36.12, the unused amount of the prepayment.
The Respondent filed an answer to the amended complaint on December 22, 2006.  The Respondent denies that it improperly disconnected any of the 117 telephone calls listed in the amended complaint.  Rather, the Respondent asserts that all but eight of the telephone calls were voluntarily terminated either by the Complainant or Katrina.  According to the Respondent, it terminated the remaining eight telephone calls due to attempted three way calls.  The answer asserts that the Respondent has forwarded a refund check in the amount of $36.12 to the Complainant from her pre-payment account.  The Respondent alleges that the amounts it charged to the Complainant are those contained in its tariff and are proper.  The Respondent requests that the Commission deny the complaint in its entirety.

By order dated January 9, 2007, CALJ Smith denied the Respondent’s preliminary objections and directed that this matter be set for hearing.  By notice dated January 19, 2007, the Commission scheduled a telephonic hearing for this matter on February 20, 2007, at 10:00 a.m., and assigned the case to me.  I issued a prehearing order on January 30, 2007 addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  I conducted the initial hearing as scheduled on February 20, 2007.
The Complainant and her daughter Katrina presented testimony and sponsored no exhibits.  David P. Zambito, Esquire represented the Respondent, which sponsored one witness and three exhibits that I admitted into the record.  The initial hearing resulted in a transcript of sixty-six pages.  The record closed on March 20, 2007, the date the transcript was filed with the Secretary’s Bureau.

FINDINGS OF FACT



1.
The Complainant in this case is Deanna Onufer, who resides at 1522 Valley Road, Bethlehem.  (N.T. 6, 20, 33)


2.
The Complainant has resided in Bethlehem for sixty years, her entire life.  (N.T. 6)



3.
The Complainant’s daughter Katrina was incarcerated at Cambridge Springs State Correctional Institution (Cambridge Springs), located in northwestern Pennsylvania.  (N.T. 6-7)



4.
Katrina was transferred from Cambridge Springs to Quehanna Boot Camp (Quehanna), also located in northwestern Pennsylvania.  (N.T. 7, 22)



5.
Katrina was released from Quehanna on November 12, 2006.  (N.T. 23)



6.
The Respondent in this case is T-Netix, Inc.  (N.T. 6)



7.
During the time that Katrina was incarcerated in Cambridge Springs and Quehanna she could contact the Complainant only by using the Respondent’s service.  (N.T. 25-26, 60-61)



8.
The Respondent had a contract with the Pennsylvania Department of Corrections (DOC) to provide telephone services to inmates during the time that Katrina was incarcerated. (N.T. 37) 


9.
Katrina was limited to two fifteen-minute telephone calls per day while she was incarcerated at Cambridge Springs and Quehanna.  (N.T. 11, 18)



10.
When Katrina telephoned the Complainant, the Respondent charged the Complainant for the telephone call.  (N.T. 7-10)



11.
On 117 occasions between April 29, 2006, and October 20, 2006, the telephone calls between Katrina and the Complainant terminated before fifteen minutes had elapsed.  (N.T. 7-10, 23, amended complaint, pgs 2-6)



12.
The Complainant did not have call waiting or three way calling as part of her home telephone service during the time period Katrina was incarcerated.  (N.T. 18, 57)



13.
The Complainant did have Caller ID as part of her home telephone service during the time period Katrina was incarcerated.  (N.T. 17)



14.
The Complainant did have an answering machine connected to her home telephone during the time period Katrina was incarcerated. (N.T. 17, 19)



15.
The Complainant used a corded telephone to talk to Katrina whenever Katrina called her during the time period Katrina was incarcerated.  (N.T. 12)



16.
The Complainant lived by herself during the time period Katrina was incarcerated.  (N.T. 12)



17.
During the time period Katrina was incarcerated, no one else was present in the Complainant’s house when she talked to Katrina.  (N.T. 12, 63)



18.
Katrina currently resides with the Complainant in Bethlehem.  (N.T. 20, 33)



19.
Katrina submitted complaints regarding Respondent’s telephone service to DOC during the time period she was incarcerated.  (N.T. 23-26, 28-29)



20.
Neither the Complainant nor Katrina voluntarily hung up or terminated some of the telephone calls on the 117 occasions between April 29, 2006, and October 20, 2006, when the telephone calls between Katrina and the Complainant terminated before fifteen minutes had elapsed.  (N.T. 11-13, 16, 23, 32)



21.
Katrina was convicted of aggravated assault.  (N.T. 28)



22.
Monica Rodriguez is a senior customer service specialist employed by the Respondent.  (N.T. 35-36)


23.
T-Netix, Inc. is a subsidiary of Securus Technologies, Inc.  (N.T. 36)



24.
T-Netix Telecommunications, Inc. is a subsidiary of T-Netix, Inc.  (N.T. 36)



25.
The Respondent is a reseller of telecommunications services providing services to DOC.  (N.T. 37)


26.
DOC mandates that all calls by inmates from its facilities are recorded.  (N.T. 37)



27.
DOC restricts the length of all calls by inmates from its facilities to 15 minutes.  (N.T. 38)



28.
During her incarceration, DOC allowed Katrina the maximum of thirty minutes per day telephone usage.  (N.T. 42)



29.
Respondent’s Exhibit R-1 shows the telephone activity for Katrina between April 29, 2006, and October 20, 2006.  (N.T. 40-41, Ex. R-1)



30.
Respondent’s Exhibit R-1 shows three different termination codes in its seventh column.  (N.T. 41-42, Ex. R-1)


31.
Respondent’s Exhibit R-1 shows 128 as the termination code for a voluntary termination or hang up.  (N.T. 41, Ex. R-1)


32.
Respondent’s Exhibit R-1 shows 130 as the termination code for a three way call violation.  (N.T. 41, Ex. R-1)



33.
Respondent’s Exhibit R-1 shows 133 as the termination code for reaching Katrina’s maximum time for a telephone call of fifteen minutes per call or thirty minutes for the entire day.  (N.T. 42, Ex. R-1)



34.
Respondent’s Exhibit R-2 shows the rates the Respondent charges inmates for calls originating from Cambridge Springs.  (N.T. 44, Ex. R-2)


35.
Respondent charged the Complainant the rates shown on Exhibit R-2 for the calls from Katrina to the Complainant.  (N.T. 45, Ex. R-2)


36.
On November 2, 2006, the Complainant made a prepayment to the Respondent of $92.00 plus an $8.00 service fee in order to receive telephone calls from Katrina.  (N.T. 46)



37.
The $8.00 service fee was a charge imposed by NCO, a third party for an electronic transfer of funds.  (N.T. 49)



38.
The electronic transfer of funds was an alternative to having the Complainant mail a check to the Respondent.  (N.T. 49)



39.
The Respondent refunded the $8.00 service fee to the Complainant.  (N.T. 49)


40.
The Respondent refunded a total of $36.12 to the Complainant as the unused portion of the $100.00 prepayment.  (N.T. 48, Ex. R-3)



41.
The Complainant received the $36.12 refund check from the Respondent.  (N.T. 48)



42.
During the time period Katrina was incarcerated, the Complainant had one five year old cordless telephone and one corded telephone in her house.  (N.T. 58-59)



43.
After Katrina was released and moved in with the Complainant, the Complainant purchased a second cordless telephone.  (N.T. 58-59)

DISCUSSION

The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  The Complainant must establish her case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet her burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).
There is a preliminary matter in this case that I will address before addressing the merits.  The amended complaint alleges that the Complainant endured pain, suffering and aggravation due to the Respondent’s conduct.  The Commission cannot order a monetary award for pain, suffering or aggravation to the Complainant.  There is no question that the Commission lacks authority to award damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Cmwlth. 1995).  I informed the Complainant that the Commission could not award monetary damages to her for pain and suffering in this proceeding.  (N.T. 14)
Turning to the merits, the Complainant asserts that the Respondent wrongly terminated numerous telephone calls she received from her daughter, Katrina, while Katrina was incarcerated.  The Commission has addressed numerous complaints from inmates and their families regarding the telephone service provided by the Respondent and other telecommunications providers.  Franks v. T-Netix, Inc., Docket No. C-20030123 (Order entered April 25, 2006); Strandberg v. T-Netix, Inc., Docket No. C-20039780 (Order entered February 16, 2006); Fegley v. Verizon Select Services, Inc., Docket No. C-20043621, (Order entered April 24, 2006)
In Fegley v. Verizon Select Services, Inc., Docket No. C-20043621, (Order entered April 24, 2006), the Commission determined that a complainant alleging that the telecommunications carrier wrongly terminated a telephone call between an inmate and an outside party must present evidence regarding three elements in order to establish a prima facie case.  First a complainant must present evidence that the inmate connected a call between the prison and a pre-approved number.  Second, a complainant must present evidence that the call was disconnected for no reason that was caused by the inmate’s use of the telephone.  Third, a complainant must show that the recipient of the telephone call had no custom calling features such as three way calling or call waiting.  A complainant should also show that the recipient’s telephone is not a portable or cellular one.
If a complainant establishes a prima facie case by presenting evidence addressing the three elements outline above, the burden of going forward shifts to the telecommunications carrier. The carrier must present evidence that its system disconnected the call for a legitimate reason.  

If the telecommunications carrier presents evidence to explain the disconnection, the burden of going forward would shift to the complainant.  In that event, the complainant would have to produce evidence that discredits the reasons offered by the telecommunications carrier.

After this point, the Commission must determine whether the call was disconnected because of faulty equipment.  If the Commission decides that the call was not disconnected through the fault of the complainant, a refund is limited to the cost of the connection fee.  The Commission has the discretion to determine whether the telephone service was so faulty as to require the imposition of a penalty.
In this case, the Complainant, in her amended complaint, alleges 117 separate incidents where the Respondent wrongly terminated a call to her from Katrina originating from the DOC Cambridge Springs facility.  The Complainant did not testify regarding each individual incident but rather stated that she has no custom calling features such as three way calling or call waiting.  She stated that she received all the calls that she alleges were wrongly disconnected from Katrina on a corded telephone.  (N.T. 12)  The Complainant stated that she also had a portable telephone but did not use it to receive telephone calls from Katrina. (N.T. 12)  She also testified that she did not terminate any of these calls voluntarily.  (N.T. 11-13, 16)
On cross examination, the Complainant admitted that she did have Caller ID as part of her home telephone service.  (N.T. 17)  She also stated that she had an answering machine.  (N.T. 17)  The Complainant testified that she did not have any problems with her home telephones.  (N.T. 18)

The Complainant’s daughter, Katrina, testified that the DOC had approved the Complainant’s telephone number to receive telephone calls from the Cambridge Springs facility.  (N.T. 60)  When she telephoned the Complainant from the Cambridge Springs facility, Katrina stated that she did nothing to disconnect the call.  (N.T. 23, 60)  After the disconnected calls, Katrina filed complaints with DOC about the Respondent’s telephone service.  (N.T. 23-26, 28-29) DOC did not provide a satisfactory explanation as to why the telephone calls were terminated, according to Katrina.  (N.T. 24-28)
On cross examination, Katrina testified that she had been convicted of aggravated assault.  (N.T. 28)  She reiterated that she did not hang up on any of the 117 calls that the Complainant alleges were wrongly disconnected. (N.T. 32)  The testimony of the Complainant and Katrina address the three elements set forth in the Fegley case and therefore establish a prima facie case.


To address the Complainant’s prima facie case, the Respondent offered the testimony of Monica Rodriguez.  Ms. Rodriguez testified that the Respondent is a subsidiary of Securus Technologies, Inc.  (N.T. 35-36)  The Respondent is a reseller of telecommunications services providing services to DOC.  (N.T. 37)  DOC restricts the length of all calls by inmates from its facilities to 15 minutes.  (N.T. 38)  According to the Respondent’s records, during her incarceration, DOC allowed Katrina the maximum of thirty minutes per day telephone usage.  (N.T. 42)


Ms. Rodriguez sponsored Respondent’s Exhibit R-1 showing the telephone activity for Katrina between April 29, 2006, and October 20, 2006.  (N.T. 40-41, Ex. R-1)  Respondent’s Exhibit R-1 shows three different termination codes in its seventh column.  (N.T. 41-42, Ex. R-1)  Respondent’s Exhibit R-1 shows 128 as the termination code for a voluntary termination or hang up.  (N.T. 41, Ex. R-1)  Respondent’s Exhibit R-1 shows 130 as the termination code for a three way call violation.  (N.T. 41, Ex. R-1)  Respondent’s Exhibit R-1 shows 133 as the termination code for reaching Katrina’s maximum time for a telephone call of fifteen minutes per call or thirty minutes for the entire day.  (N.T. 42, Ex. R-1)



According to Ms. Rodriguez, the Respondent did not improperly terminate any of the 117 telephone calls set forth in the Complainant’s amended complaint.  (N.T. 42)  The Respondent’s Exhibit R-1 shows that either the Complainant or Katrina voluntarily terminated most of the 117 telephone calls.  According to the Respondent’s Exhibit R-1, it terminated relatively few calls for a three way call violation or because the telephone call had reached either the fifteen minute maximum for a single telephone call or the thirty minute maximum per day telephone usage.  (N.T. 41-42, Ex. R-1)



On rebuttal, the Complainant testified that she did not initiate any three way calls and did not have the capacity to do so from her home telephone.  (N.T. 57)  On cross examination, she stated that her telephones were five years old and that one phone was corded and the other was cordless.  (N.T. 58-59)



On rebuttal, Katrina testified that she did not voluntarily terminate any of the 117 telephone calls listed in the amended complaint.  (N.T. 60)  She also asserted that the Complainant’s was one of the telephone numbers on her DOC approved list of telephone numbers that she could call.  (N.T. 60)  Katrina alleged that she did not initiate any three way calls.  (N.T. 60)



I will turn first to the telephone calls where the Respondent alleges that it terminated some of the 117 telephone calls listed in the amended complaint because of three way calling violations.  The Complainant testified that she did not have three way calling or call waiting as a feature on her home telephone service.  (N.T. 18, 57)  The Complainant also testified that she lived by herself during the time period Katrina was incarcerated. (N.T. 17)  During the time period Katrina was incarcerated, there was no one else present in the Complainant’s house when Katrina called her so no one picked up the extension telephone during those telephone calls.  (N.T. 12, 63)  The Complainant also testified that she received all of Katrina’s calls on her corded telephone.  (N.T. 16)  


To refute this evidence, the Respondent presented its Exhibit R-1.  Exhibit R-1 shows six instances where the termination code is designated 130 or a three way calling violation. The Respondent did not offer any explanation of how there could be a three way calling violation when the Complainant received all of Katrina’s telephone calls on her corded telephone, when the Complainant did not have the three way calling feature on her home telephone, did not have anyone living with her during the time period in question and did not have anyone else present in the house to pick up the extension telephone when she received telephone calls from Katrina.


I find the Complainant’s and Katrina’s testimony is entitled to more weight than the Respondent’s evidence.  While the Commission in the Fegley decision stated that it would give more weight to a complainant’s evidence regarding the calling features on the call recipient’s home telephone if the complainant provided telephone bills or other documentation as opposed to just oral testimony, the Commission did not mandate that the complainant had to provide such documentation in order to establish that he or she did not have three way calling or call waiting.  Here, the Respondent did not refute the Complainant’s evidence regarding the calling features on her telephone or the circumstances surrounding the telephone calls the Complainant received from Katrina.


The six incidents where Respondent’s Exhibit R-1 showed a three way calling violation also show that within a short time period Katrina called the Respondent again to reestablish contact.  The six incidents are as follows:



Date

Time call terminated

Time call reestablished 



6/7/2006
17:02



17:05


6/27/2006
17:16



17:16



7/27/2006
18:54



18:56



9/7/2006
18:44



18:56



9/15/2006
17:17



17:18


9/28/2006
10:38



10:38



On each occasion that Katrina called the Complainant to reestablish telephone contact, the Respondent billed the Complainant $2.77 for the reconnection.  In these circumstances, the Respondent should reimburse the Complainant for the reconnection charge for each of the six calls or a total of $16.62.
According to the Respondent’s Exhibit R-1, the remaining 111 calls listed in the amended complaint were voluntarily terminated by either the Complainant or Katrina.  The Complainant contends that the calls were wrongly terminated by the Respondent and insist that neither she nor Katrina voluntarily terminated any of the calls.  In reviewing the calls listed and comparing them to Exhibit R-1, it is apparent that in many cases, when the telephone call was disconnected, there was no immediate call back.  There was a substantial passage of time between the termination of the call as alleged in the amended complaint and the subsequent call shown on Exhibit R-1.  In many cases several hours passed between calls.  If the Complainant’s assertions were correct and the Respondent wrongly terminated all of these calls, one would reasonably expect that Katrina would have called back immediately after being disconnected in order to finish the conversation.  However, if either the Complainant or Katrina voluntarily terminated the call, one would reasonably expect that they had finished their conversation and Katrina would not need to call the Complainant back immediately to finish the conversation.  

Even allowing for some time to pass in order for Katrina to realize the telephone call had been terminated and reestablish a connection, the vast majority of the subsequent calls were placed more than five minutes after the initial call was terminated.  I will infer that either Katrina or the Complainant voluntarily terminated these calls due to the amount of time that elapsed from the termination of the telephone call and initiation of the following call.  If the termination of the call were truly the result of actions by the Respondent, one would reasonably expect that Katrina would have initiated a subsequent call immediately in order to complete the conversation.  With the passage of more than five minutes, it appears less likely that the termination of the telephone call was the result of actions taken by the Respondent and more likely the result of voluntary termination either by the Complainant or Katrina.
There are only thirteen calls shown on Exhibit R-1 where the second call occurred within five minutes of the first call being disconnected.  In the remaining 98 calls, the second call occurred later.  In the absence of evidence from the Complainant explaining the circumstances surrounding these 98 calls, it is reasonable to infer, and I conclude, that either Katrina or the Complainant voluntarily terminated these calls.

The remaining thirteen calls where the second call occurred within five minutes of the first call are listed below:



Date

Time call terminated

Time call reestablished 



6/6/2006
8:32



8:32



6/12/2006
20:07



20:09



6/13/2006
14:53



14:57



7/27/2006
18:54



18:56



8/24/2006
20:01



20:02



9/3/2006
18:38



18:38


9/4/2006
18:35



18:36



9/16/2006
18:50



18:50



9/28/2006
10:38



10:38



9/30/2006
18:46



18:47



10/3/2006
18:20



18:20



10/5/2006
7:10



7:13



10/13/2006
12:48



12:53



With these telephone calls, where the time that elapsed from the termination of the initial telephone call to the initiation of the subsequent call occurred within five minutes, it is necessary to balance valid security concerns of state correctional institutions and the inconvenience and cost of improperly terminated calls.  The Commission undertook this type of balancing in Fegley v. Verizon Select Services, Inc., Docket No. C-20043621, (Order entered April 24, 2006) where it established the criteria that a complainant alleging that the telecommunications carrier wrongly terminated a telephone call must meet in order to establish a prima facie case.


Here, the Complainant has established a prima facie case pursuant to Fegley v. Verizon Select Services, Inc., Docket No. C-20043621, (Order entered April 24, 2006).  The Complainant alleges that neither she nor Katrina voluntarily terminated any of these calls but the Respondent’s records show that a call was voluntarily terminated.  I conclude that the reasonable explanation for Katrina making a second telephone call within five minutes of the termination of the previous call is that the Respondent’s equipment malfunctioned and improperly terminated the previous telephone call.  I reach this conclusion because it is reasonable to expect that Katrina would have initiated the subsequent call immediately to complete a conversation.
On each of the thirteen occasions that Katrina called the Complainant to reestablish telephone contact within five minutes, the Respondent billed the Complainant $2.77 for the reconnection.  In these circumstances, the Respondent should reimburse the Complainant for the reconnection charge of $2.77 for each of the thirteen calls or $36.01.

The Complainant asserts in her amended complaint that there were times when she experienced long delays from the time that she accepted the calls from Katrina until she could actually talk to Katrina.  The Complainant alleges that the Respondent charged her for that time. The Complainant did not present any evidence at the hearing to further explain this assertion.

To the extent that the delays alleged by the Complainant involve the DOC mandated announcements that the telephone call originates from a correctional institution and is being recorded, the Commission has determined that these announcements do not violate the Public Utility Code.  Fegley v. Verizon Select Services, Inc., Docket No. C-20043621, (Order entered April 24, 2006); Fegley v. T-Netix, Inc., Docket Nos. C-20029138 and C-20029154, (Order entered April 21, 2006)  In fact, the Public Utility Code at 66 Pa. C.S. §2907(a) mandates that telecommunications providers providing services to state correctional institutions must notify the called party that the call is originating from a correctional institution. 
The Complainant also alleges in her amended complaint that T-Netix required her to prepay for calls from Katrina and restricted her calls until she did prepay.  According to the Complainant, the Respondent charged her an $8.00 service fee to prepay.  The Complainant testified that it took the Respondent a week to establish the prepaid account.
In response, the Respondent’s witness, Ms. Rodriguez, testified that the Respondent required prepayment when DOC moved Katrina from Cambridge Springs to Quehanna.  According to Ms. Rodriguez, the Complainant could have established a prepayment account for a minimum of $50.00.  The $8.00 service fee was imposed by a third party, NCO, that established the electronic funds transfer on behalf of the Respondent.  The Respondent collected the $8.00 fee and forwarded it to NCO.  According to the Respondent’s records, on November 2, 2006, the Complainant made a $100.00 prepayment that included the $8.00 fee.  The Respondent refunded $36.12 remaining in the prepayment account on December 7, 2006, thirty days after the last date of activity and after DOC released Katrina.  The refund included the $8.00 service fee.  (N.T. Ex. R-3)  The Complainant has received the refund amount.
Since the Respondent has refunded the $8.00 fee, there is no need to address this issue.  Furthermore, the Commission has determined that resellers such as the Respondent are not subject to the Commission’s regulations at 52 Pa. Code §§64.1-64.213 governing standards and billing practices for residential telephone service.  Strandberg v. T-Netix, Inc., Docket No. C-20039780 (Order entered February 16, 2006); Fegley v. Verizon Select Services, Inc., Docket No. C-20043621, (Order entered April 24, 2006)  
In conclusion, I will sustain the complaint in part.  The Complainant is entitled to a refund of $16.62 for telephone calls where the Respondent alleged a three way calling violation and a refund of $36.01 for telephone calls where the Respondent alleged that either the Complainant or Katrina voluntarily terminated the telephone call.  The total refund amount is $52.63.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701


2.
Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.



3.
The Complainant has met her burden of proving that she is entitled to partial relief.  66 Pa. C.S. §332(a).

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Deanna Onufer against T-Netix, Inc., at Docket No. C-20067074 is hereby sustained in part.



2.
That Respondent, T-Netix, Inc., pay Deanna Onufer the sum of $52.63 plus legal interest from the date of each transaction within thirty (30) days of receipt of the Commission Order.

3.
That the record at Docket No. C-20067074 is marked closed.

Date:
March 28, 2007



_______________________



David A. Salapa



Administrative Law Judge
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