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This Initial Decision dismisses the complaint filed by Reginald E. Stewart (Mr. Stewart) against Philadelphia Gas Works (PGW) for the failure to satisfy the burden of proof.

HISTORY OF THE PROCEEDING


On May 1, 2006, Mr. Stewart filed a formal complaint against PGW alleging a billing and meter dispute, and requesting the installation of a new meter and an investigation into his account.  The complaint is a timely appeal from a determination of the Commission’s Bureau of Consumer Services (BCS) on Mr. Stewart’s informal complaint.  PGW’s answer to the complaint was filed on May 24, 2006.  By letter dated June 15, 2006, the Commission informed the parties that the hearing in this case would be held, by telephone, on August 2, 2006, at 10:00 a.m.  I issued a Prehearing Order in this case on June 23, 2006.



The hearing was held on August 2, 2006, as scheduled.  Mr. Stewart was not represented by an attorney.  PGW was represented by an attorney.  At that hearing, the parties agreed to an approximate 60-day continuance to try to resolve the dispute.  A further hearing was held on October 30, 2006.  Mr. Stewart, who was not represented by counsel, appeared and testified in support of his complaint.  He did not submit any exhibits.  PGW, represented by counsel, presented the testimony of one witness and submitted five exhibits, which were admitted into the record.  The record, consisting of the 48-page transcript of the hearings and the five exhibits, was closed by Order issued December 5, 2006.
FINDINGS OF FACT


1.
Reginald Stewart is the Complainant in this proceeding.  His address is 2647 Ellsworth Street, Philadelphia, PA.  This is also the service address in dispute in this proceeding (Tr. 20).



2.
Philadelphia Gas Works is the Respondent in this proceeding.



3.
Mr. Stewart testified that he did not receive any gas bill until three months after he moved into his apartment.  The amount of the first gas bill he received, which was for the three months he had been living there, was about $816.00, which he disputes (Tr. 20, 25).



4.
According to Mr. Stewart:  “The bill that was the last reading when I received my first bill was $366.23.  I have not used nowhere near that amount of usage since then.  It’s only been for the first three months of my occupation of this apartment that my bill was over $300” (Tr. 20-21).



5.
Mr. Stewart testified that he moved into his apartment in October of 2004, and he did not receive his first bill until January of 2005.  At that time there was “a store downstairs,” the gas bill for which was only about $120.00 (Tr. 25).


6.
Mr. Stewart testified that he contacted PGW to complain about the amount of usage for which he had been billed.  According to Mr. Stewart, he told PGW that he was only in his apartment for about seven or eight hours a day, in the evening, approximately from 11:00 p.m. until 7:00 a.m., and he did not believe the gas bill for his usage was correct (Tr. 21-22).



7.
Mr. Stewart resides in the second floor of a two-story structure, and the first floor is occupied by a restaurant (Tr. 22).



8.
Mr. Stewart’s apartment consists of a kitchen, a bathroom, a bedroom and a living room/bedroom area.  He has a gas furnace and a gas hot water tank for his apartment.  He is the only occupant of the apartment (Tr. 22-23).



9.
Mr. Stewart testified that, when he was not able to resolve his complaint with PGW, he contacted the BCS.  He further testified that he received a letter from the BCS indicating that PGW would check his residence and the restaurant to see if there was any illegal usage.  According to Mr. Stewart, PGW came and checked the basement, but never checked the first floor (Tr. 23).


10.
According to Mr. Stewart, the BCS did not instruct him to make any specific payments to PGW.  When he filed his complaint, Mr. Stewart stated that PGW “froze” the amount he owed at about $1,200.00.  He has been paying the amount of his gas bill each month, except for the amount in dispute (Tr. 24).



11.
Mr. Stewart is employed and has a gross monthly income of approximately $2,400.00 (Tr. 24).



12.
The winter of 2004-2005 was the first winter heating season in which Mr. Stewart resided at his apartment.  He testified that when he left the apartment each day, he would turn the thermostat down to its lowest setting, about 42 degrees, and then turn it back up to about 68-70 degrees when he returned (Tr. 25-27).



13.
Mr. Stewart testified that, for the 2005-2006 winter, he did not turn his heater on.  Rather he used his oven to warm his apartment.  Also, he testified that when the heat is on in the first floor, he gets heat in his apartment.  He turned the oven off, before going to bed, and used an electric space heater for his bedroom (Tr. 28).



14.
PGW twice visited the building in which Mr. Stewart resides.  The first time was in March of 2005, after PGW received Mr. Stewart’s complaint about his gas bill.  At that time, “a trace meter and piping” was performed.  A trace meter and piping is performed to see if foreign load may be attached to a customer’s meter.  All of Mr. Stewart’s appliances tied into his fuel line, and the first floor, which was a restaurant at that time, had its own meter, heat and commercial ranges (Tr. 31, 37, 42; PGW Ex. 2 at 2, and Ex. 4).


15.
PGW’s second visit was in August of 2006, and again checked his appliances.  Mr. Stewart has a “house heater” rated at 75,000 BTUs, a water heater rated at 27,000 BTUs, and a range rated at 65,000 BTUs.  PGW could not gain access to the first floor in August of 2006, but it did have access in March of 2005, which was shortly after Mr. Stewart made his complaint (Tr. 31, 37, 42; PGW Ex. 2 at 1, and Ex. 4).


16.
According to PGW witness Anne Marie Cromley (Ms. Cromley), Mr. Stewart’s first gas bill was dated December 31, 2004. It was for a 60-day period and was in the amount of $436.97 for 275 ccf of gas usage.  His second bill was dated February 1, 2005, and was in the amount of $366.23 for 226 ccf of usage.  Mr. Stewart’s third bill is dated March 2, 2005, and was in the amount of $261.04 for 195 ccf of usage.  At that point, the balance on his account was over $1,000.00 (Tr. 33; PGW Ex. 1).


17.
Ms. Cromley testified that the delay in sending Mr. Stewart’s first bill was most likely caused by his “turn-on” date in relation to the billing cycle (Tr. 34).



18.
Ms. Cromley testified that the BCS established a payment arrangement for Mr. Stewart, which was to commence in April of 2006.  The arrangement established by the BCS was for the regular monthly budget amount of $102.00, plus a percentage toward the arrearage.  That was calculated on the basis of 12 months to pay the balance, and was approximately $140.00 per month.  The total monthly payment to be made in accordance with the BCS arrangement was $242.00 (Tr. 34, 43; PGW Ex. 5).


19.
Ms. Crowley testified that Mr. Stewart did not make monthly payments on his gas account in accordance with the BCS determination.  He made a payment of $299.94 on May 2, 2006, and a payment of his regular monthly bill for current usage of $52.24 on September 28, 2006 (Tr. 34; PGW Ex. 1).



20.
Before the $299.94 payment of May 2, 2006, Mr. Stewart had made only two other payments for his gas service:  $386.49 on March 29, 2005; and $144.97 on April 5, 2005 (PGW Ex. 1).



21.
The “Transaction Type” of “XFER” for May 10, 2006, indicates that, on that date, PGW transferred Mr. Stewart’s balance of $1,566.73 into a “high bill invoice”, in light of Mr. Stewart’s complaint.  According to Ms. Cromley, as a result of that transfer, the customer is supposed to pay their current bills while the amount is in dispute (Tr. 35; PGW Ex. 1, at 2).



22.
In addition to the two visits to the building in which Mr. Stewart resides, PGW replaced Mr. Stewart’s gas meter during the second visit.  The meter was tested on August 30, 2006.  The test indicated that the meter was registering within the range of 2% fast and 2% slow.  Mr. Stewart was informed of the results of the meter test by letter dated September 11, 2006 (Tr. 38-40; PGW Ex. 3).


23.
According to Ms. Cromley, if Mr. Stewart had been paying his monthly budget bills in accordance with the BCS determination, he would have paid $740.00 as of the date of the October 30, 2006 hearing in this case (Tr. 44).


24.
PGW is requesting that Mr. Stewart be required to make a catch-up payment of $740.00.  PGW is also requesting that he be required to pay his regular monthly budget bill for current usage, plus 1/12 of the balance on his account.  Ms. Cromley believes that Mr. Stewart’s monthly gross income of $2,400.00 puts him in the 12-month payment period with respect to the amount in dispute. (Tr. 44).



25.
Ms. Cromley testified that the balance on Mr. Stewart’s account, as of the October 30, 2006 hearing, was $1,217.61.  With a catch-up payment of $740.00, the balance at that time of $478.00, paid in 12 monthly installments, would have added about $40.00 per month to Mr. Stewart’s then regular monthly budget amount of $82.00.  This would have resulted in a total monthly payment of about $122.00 (Tr. 44-45).

DISCUSSION
Section 701 of the Public Utility Code (Code), 66 Pa. C.S. §701, provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.

In alleging a billing and meter dispute, and requesting an investigation into his account and a meter change, it is clear that Mr. Stewart is the party seeking affirmative relief from the Commission, and therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

In cases involving allegations that the bills for utility service are too high, the Commission has held that a customer establishes a prima facie case, sufficient to initially satisfy the burden of proof, upon the presentation of evidence establishing that:  (1) the number of occupants in the household has not changed; (2) the customer has a low potential for energy use; and (3) the customer’s billing history shows no previous abnormalities.  See, Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).  Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the Respondent.  However, evidence of meter accuracy, in and of itself, is not sufficient to rebut the prima facie case of the customer.  Waldron, supra., and Replogle, supra.

If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  For example, if one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of the road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron, supra., and Replogle, supra.
In determining a customer’s potential for energy usage, all energy-consuming appliances in a customer’s residence are to be considered, even though a customer testifies that some of the appliances are not used, or only used sparingly.  Riffe and Byrne v. Duquesne Light Company, Docket No. F‑8846680, entered April 19, 1989.  However, if there is other evidence to corroborate that of the Complainant concerning the non-use of energy-consuming appliances, those appliances may be excluded from consideration in determining the potential for energy use.



In Riffe and Byrne, a high bill complaint case, the Complainant, in describing the electrical appliances present in the home, acknowledged having an electric space heater in the home, but also testified that it was used sparingly.  The Commission held that the presence of the electric space heater must be included in determining the potential for energy usage, and dismissed the high bill complaint in that case.  Contrast that with Poland, also a high bill complaint case, where the Complainant also admitted to having four electric space heaters, but testified that only one had been used.  The utility personnel who investigated the Poland high bill complaint testified that they found four space heaters at the property, but also testified that the space heaters were not being used.  As Poland’s testimony concerning the non-use of multiple space heaters was corroborated by the utility’s witnesses, three of the four space heaters were excluded from the determination of the Poland’s potential for energy usage, and the complaint was sustained, in part.



The record in this case does not fully support Mr. Stewart’s allegation that he failed to receive a gas bill for an extended period of time after moving into his apartment.  His testimony is that he moved into his apartment some time in October of 2004, and did not receive a gas bill until January of 2005, and that the amount of the bill was approximately $816.00 (Tr. 20, 25).  The evidence presented by PGW is that it initiated gas service to Mr. Stewart on November 1, 2004, and that the first gas bill issued to Mr. Stewart was on December 31, 2004, in the amount of $436.97.  On February 1, 2005, the second gas bill was issued to Mr. Stewart in the amount of $366.23 (Tr. 33; PGW Ex. 1).  The total amount of these two bills is $816.81 (PGW Ex. 1).  As Ms. Cromley testified, the delay in sending Mr. Stewart’s first bill was most likely caused by his “turn-on” date in relation to the billing cycle (Tr. 34).


The evidence with respect to Mr. Stewart’s receipt of his first gas bill does indicate that there was an approximate 60-day period between the time his gas service was initiated on November 1, 2004, and the preparation of his first bill on December 31, 2004.  However, in light of the explanation given by PGW, there is no basis for concluding that PGW failed to provide Mr. Stewart reasonable and adequate service with respect to his gas bills.



Concerning the amount of his gas bills, and the usage for which he was billed, Mr. Stewart contends that he could not have used that much gas between October of 2004 and March of 2005.  He testified that he was only home about eight hours each day.  While he was away from his apartment, he would keep the thermostat at about 42 degrees.  When he was there, generally evenings, he would turn it up to about 68-70 degrees (Tr. 25-27).  Ms. Cromley did indicate that she thought his gas usage was high, but observed that the disputed period was Mr. Stewart’s first winter in that apartment, and if he kept his thermostat at 70 degrees, that could run up his bills (Tr. 33).


Ms. Crowley testified that PGW made two visits to the building in which Mr. Stewart lives.  The first visit, in March of 2005, was shortly after he complained to PGW that he could not have used the amount of gas for which he had been billed.  At that time, “a trace meter and piping” was performed.  A trace meter and piping is performed to see if foreign load may be attached to a customer’s meter.  No foreign load was found.  All of Mr. Stewart’s appliances tied into his fuel line, and the first floor, which was a restaurant at that time, had its own meter, heat and commercial ranges (Tr. 31, 37, 42; PGW Ex. 2 at 2, and Ex. 4).  The second visit was in August of 2006, and PGW again checked his appliances.  This included noting the BTU ratings for each of the appliances.  Mr. Stewart has a “house heater” rated at 75,000 BTUs, a water heater rated at 27,000 BTUs, and a range rated at 65,000 BTUs.  PGW could not gain access to the first floor in August of 2006, but it did have access in March of 2005, which was shortly after Mr. Stewart made his complaint (Tr. 31, 37, 42; PGW Ex. 2 at 1, and Ex. 4).



In addition to the two visits to the building in which Mr. Stewart lives, PGW replaced his gas meter and tested the one that had been in service and which had been used to calculate his bills for the disputed period.  The meter was tested three times.  The results of the tests were that the meter was registering, on average, at -1%, which is approximately 99% (Tr. 38-40; PGW Ex. 3).  The Commission’s gas service regulations provide that a gas meter is considered accurate for billing purposes if it is not more than 2% slow and not more than 2% fast.  52 Pa. Code §59.22.  Thus, a meter registering between 98% and 102% is considered to be registering accurately in calculating a customer’s gas bill.



In light of this review of the record in this case, it is my opinion that Mr. Stewart has failed to satisfy the burden of proving that he did not use the amount of natural gas for which he had been billed.  Accordingly, his complaint must be dismissed.



PGW has requested that Mr. Stewart be required to make a lump-sum, catch-up payment, and that he then be required to pay his regular monthly budget amount, plus an additional amount per month equal to one-twelfth of the remaining balance on his account.  This request cannot be granted.  Section 1405 of the Code, 66 Pa. C.S. §1405, determines the payment arrangements that the Commission can establish, based on the customer’s gross income and number of persons in the customer’s household.  Since the effective date of Chapter 14 of the Code, the Commission does not establish payment arrangements consisting of a lump-sum, catch-up amount and monthly payments thereafter.  See, e.g., Theresa Rice (Snyder) v. West Penn Power Co., Docket No. F-0152908, entered June 9, 2005.


Mr. Stewart is a single-individual household, with a monthly gross income of approximately $2,400.00 (Tr. 24).  That income places him between 251% and 300% of the Federal Poverty Guidelines.  With respect to Complainants, whose incomes place them within that range, Section 1405 of the Code, 66 Pa. C.S. §1405, provides that any payment arrangement to fully pay an outstanding balance shall not be longer than 12 months.  The BCS, in its March 30, 2006 determination at BCS Case No. 2049940, properly calculated the payment arrangement for Mr. Stewart in accordance with the provisions of Section 1405.  Thus, the payment arrangement to be established in this case will require Mr. Stewart to pay the regular monthly budget amount on his gas bills, plus an additional amount per month equal to one-twelfth of the outstanding balance on his account, by the due date of each month’s bill. See, e.g., Theresa Rice (Snyder), supra.
CONCLUSIONS OF LAW


1.
The parties to and subject matters of this gas billing and meter dispute are properly before the Commission.



2.
Mr. Stewart, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Mr. Stewart has failed to satisfy the burden of proving that PGW failed to provide him with adequate and reasonable service when his first gas bill was not prepared until 60 days after he initiated his gas service.



4.
Mr. Stewart has failed to satisfy the burden of proving that he did not use the amount of gas for which he had been billed by PGW between November 1, 2004 and February 1, 2005.



5.
The complaint of Mr. Stewart should be dismissed for the failure to satisfy the burden of proof.



6.
The payment arrangement to be established in this case should be consistent with the provisions of Section 1405 of the Code, 66 Pa. C.S. §1405.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Reginald E. Stewart against Philadelphia Gas Works, at Docket No. F-02049940, is dismissed for the failure to satisfy the burden of proof.



2.
That beginning with the first monthly gas bill that becomes due after the date on which the Commission’s Order in this case is entered, Reginald E. Stewart shall pay to the Philadelphia Gas Works the regular monthly budget amount for his current gas service, plus an additional amount equal to 1/12th of the outstanding, unpaid balance on his gas service account, by the due date of each month’s gas bill, and to continue to pay his gas bills in this manner until the total past due balance on his account shall be paid in full.



3.
That, as long as Reginald E. Stewart complies with all of the payment terms of this Order, the Philadelphia Gas Works shall not impose any late payment charges or penalties, and shall not interrupt his natural gas service except for valid emergency or safety reasons.



4.
That, if Reginald E. Stewart fails to comply with all of the payment terms of this Order, the Philadelphia Gas Works is authorized to terminate his natural gas service upon compliance with the applicable provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of the Commission, 52 Pa. Code §§56.1, et seq.
Date:  February 20, 2007



[image: image1.png]bert P. Meehan
Administrative Law Judge
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