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TENTATIVE ORDER
BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions filed by PPL Electric Utilities Corporation (PPL) on December 4, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Ember S. Jandebeur, issued on November 14, 2006, in the above-captioned proceeding.  No Reply Exceptions were filed.    

History of Proceeding

On August 16, 2005, Kim Fantazier, a tenant of the Complainants in this proceeding, called PPL to report that three light bulbs, located in the basement, a common area of the rental property in which Kim and Mike Fantazier (Tenants) lived, were being charged to their electric meter.  (Tr. at 40).  PPL subsequently determined that the three light bulbs were indeed billed as a “foreign load” 
 to the Tenants’ electric service and also concluded that no other foreign load existed on the Tenants’ electric service.  (Tr. at 57).  PPL advised the Complainants that the Tenants’ entire household bill would be put into their name, and then transferred the Tenants’ unpaid balance ($1,410.58) to the Complainants’ account. (Tr. at 10, 17, 53; PPL Exh. 4 and 5).  The Complainants subsequently corrected the foreign load problem by having the three light bulbs moved onto their own electric service.  (Tr. at 10).  The foreign load was discovered on August 14, 2005, and corrected on September 14, 2005. 


On November 3, 2005, the Complainants filed a Formal Complaint objecting to the transfer of the Tenants’ entire household bill (including foreign load) that accrued prior to the foreign load discovery.  The Complainants indicated that: 1) they should not be responsible for the entire household bill; and 2) they would pay the contested bill from the time the foreign load was discovered until the time it was fixed in addition to a “minimal” amount during the Tenants’ occupancy to cover the foreign load.  However, the Complainants maintained that PPL improperly charged them for an overdue balance for electric service that should have been transferred back to the Tenants after the foreign load matter was resolved.  The Complainants requested that the Commission require the Tenants to “pay the bill they created.” (I.D. at 1, 2).

On November 30, 2005, PPL filed an Answer to the Formal Complaint and a Petition to Join Kim Fantazier as an Indispensable Party.  On February 13, 2006, the Chief Administrative Law Judge issued an Order Granting Motion to join Kim Fantazier as an indispensable party.  On December 19, 2005, Mike and Kim Fantazier filed a response to the Petition to Join an Indispensable Party.  On April 4, 2006, Kim Fantazier filed an additional letter regarding “the situation at hand with the PPL bill.”  (I.D. at 2).
On July 6, 2006, a hearing in the matter was held in the Commission’s Scranton office.  Ms. Afshari appeared for the Complainants and testified on their behalf.  PPL was represented by counsel and presented two witnesses.  Kim and Mike Fantazier appeared and Kim Fantazier testified on their behalf.  The Complainants submitted two exhibits and PPL submitted five exhibits.  All of the exhibits submitted by the Parties were admitted into the record.  The record in this matter closed on August 6, 2006.
The ALJ found that pursuant to Section 1529.1(b) of the Public Utility Code (Code), 66 Pa. C.S. 1529.1(b), the transfer of  the Tenants’ entire account balance to the Complainants’ account was appropriate and that the Complainants were responsible for paying the entire amount that was transferred.  Additionally, the ALJ concluded that PPL failed to provide reasonable or efficient service to both the Complainants and the Tenants because it improperly allowed the Tenants to accrue a balance that exceeded $1,000 in violation of the mandates of the Code.  (I.D. at 17).  PPL filed Exceptions on December 4, 2006.  No Reply Exceptions were filed.
Discussion
In the Initial Decision, ALJ Jandebeur drew twenty-seven Findings of Fact and nine Conclusions of Law.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

We are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.

Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainants alleged that they were improperly charged an overdue balance for electric service that preceded the discovery of foreign load and should have been returned to the Tenants’ account.  Thus, it is clear that the Complainants bear the burden of proof in this proceeding.  The Pennsylvania Supreme Court has held that when a litigant has the “burden of proof,” it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 856 (1950).  In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof which “fairly out-weighs the probative value of any proof offered against the claim.”  Id.  (emphasis in original).  
§ 1529.1.  Duty of owners of rental property
   (a) NOTICE TO PUBLIC UTILITY. -  It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

   (b) HISTORY OF ACCOUNT. - Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto. In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

   (c) FAILURE TO GIVE NOTICE. -  Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.
66 Pa. C.S. § 1529.1(b).  



The ALJ found that pursuant to Subsection 1529.1(b) of the Code, the transfer of the Tenants’ entire account balance to the Complainants’ account was appropriate and that the Complainants were responsible for paying the amount that was transferred.  More specifically, the ALJ found that: (1) the late payment fees should be removed from the Complainant’s account; (2) the Complainant is responsible for the entire $1,380.04 ($1,410.58 less late payment fee of $30.54) balance transferred from the Tenant; and (3) the Complainant should be granted thirteen months to amortize the balance due without penalty; and, PPL should pay a civil penalty of $700 for providing unreasonable service by allowing the arrearage to accrue.  (I.D. at 16-17).    

Even though no Exceptions were filed to the ALJ’s conclusion regarding the Complainants’ responsibility for the transferred balance, we believe that further consideration of this issue is merited.  The Commission has clearly established that the presence of “foreign load” prevents a dwelling unit from being deemed “individually metered” as that term is used in Section 1529.1.  David P. Boyce v. Duquesne Light Co., Docket No. Z-00223698 (September 1, 1994).  See also Elizabeth Santos v. Metropolitan Edison Co., Docket No. C-00967757 (August 7, 1997); Randall Tasker v. PPL, Inc., Docket No. C-00003249 (July 18, 2000).  Subsection 1529.1(b) of the Code requires that an affected public utility “shall forthwith list the account for the premises in question in the name of the owner” when a “residential building contains one or more dwelling units not individually metered.”  66 Pa. C.S. § 1529.1(b).       
While Subsection 1529.1(b) of the Code makes the landlord responsible for payment for service upon discovery of foreign load, it is silent as to who has the responsibility for payment of any unpaid balance due for usage prior to that discovery.   In the proceeding before us, an unpaid balance of $1,410.58 accumulated over approximately a thirteen-month period during which time PPL worked with the tenant attempting to maintain utility service.  The amount of foreign load at issue here, three light bulbs, is inconsequential.  To hold a landlord responsible for a tenant’s entire past due balance is unsupportable, especially when the Code does not compel such action.  We rely on the language of Subsection 1529.1(b) to form our determination herein.
  Once an owner notifies the utility that the premises are not individually metered, the utility shall forthwith list the account in the name of the owner and, “[t]he owner shall thereafter be responsible for the payment for the utility services rendered thereunto.”  66 Pa. C.S. § 1529.1(b) (emphasis added).  Thereafter: From a specified time onward.  Webster’s II New College Dictionary, 1996.  The word thereafter limits the scope of the owner/landlord’s obligation for payment on the account. We assume that if the legislature intended to make the owner responsible for all monies due on the account, the word thereafter would not have been used.  
This interpretation of the statute assures that the owner will correct the foreign load in a timely manner because the owner is subject to continued responsibility for the tenant’s utility bill, on a prospective basis, until the wiring is fixed.  This interpretation also holds the tenant responsible for any arrearage which may have accrued due to the tenant’s consumption of utility service.  In order to avoid an absurd and harsh result, Pennsylvania Courts have stated that one may look beyond the strict letter of the law to interpret a statute according to its reason and spirit and accomplish the object intended by the Legislature.  Welker v. Clarke, 239 F.3d 596, 600 (3d Cir. 2001); United States v. Bowman, 358 F.2d 421 (3d Cir. 1966); Swartley v. Harris, 40 A.2d 409, 411 (Pa. 1944); Pocono Manor Association v. Allen, 12 A.2d 32 (Pa. 1940); Unemployment Comp. Bd. of Review of Pa. v. Frazier Dixon, 365 A.2d 668; (Pa. Cmwlth. 1976).     

The purpose of Section 1529.1 is the removal of foreign load from a tenant’s utility account so that a tenant is paying only for the utility service that he uses.  In Desai v. Columbia Gas of Pennsylvania, C-20043212 (November 30, 2006), we found that, upon notification of the removal of foreign load by the landlord, a utility does not have to wait for the tenant to request that account responsibility be returned to the tenant.  The Commission in Desai stated, “[a] harsh result would be for the property owner, who expends time and money to remove foreign load from the dwelling unit, to be penalized for his action by continuing to be billed for an account. The Commission's interpretation of Section 1529.1 that responsibility for the account is returned to the tenant when the foreign load is removed from the dwelling unit avoids this harsh result.”
  The same logic applies here.  While removal of the foreign load is one of the goals of the statute, penalizing a landlord or owner by holding him responsible for thousands of dollars of utility service he did not consume is not.  
We are aware that our decision not to hold a landlord responsible for a tenant’s arrearage on an account where foreign load is discovered differs from our prior decisions.  See, Tasker v. PP&L, Inc., C-00003249, 2000 Pa. PUC LEXIS 58 (July 18, 2000) (holding that there is no de minimus foreign load and that a landlord is responsible for the tenant’s account balance, including arrearages, as of the date of discovery of the foreign load, plus usage until the foreign load is removed and the tenant agrees to take responsibility for the account).  Also see, Santos v. Metropolitan Edison Co., C-00967757 (August 7, 1997) (ruling that the utility must place the account in the landlord’s name upon discovery of the foreign load and collect unpaid bills only from the landlord).  However, upon further consideration of 66 Pa. C.S. § 1529.1, we find that the statute in no way provides that a landlord should be held responsible for a tenant’s arrearage.  Moreover, permitting a tenant to walk away from thousands of dollars in utility service that he or she consumed is not consistent with Chapter 14 of the Code, the Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq.  By enacting Chapter 14, the General Assembly sought to provide utilities with an equitable means to reduce their uncollectible accounts and reduce rate increases caused by delinquent accounts.  The General Assembly achieved this goal by modifying the procedures for delinquent account collections and eliminating opportunities for customers capable of paying to avoid the timely payment of public utility bills.  66 Pa. C.S. § 1402.  In ascertaining legislative intent, there are certain presumptions that may be considered such as the following:  

(1)
That the General Assembly does not intend a result that is absurd, impossible of execution or unreasonable.

(2)
That the General Assembly intends the entire statute to be effective and certain.

(5)
That the General Assembly intends to favor the public interest as against any private interest.

1 Pa. C.S. § 1922.          
We do not believe that the Complainants here should pay any of the past due amount of $1,410.58, except for a small amount representing the cost of the foreign load of the three light bulbs.  Further, it is appropriate that the Complainants pay the contested bill from the time the foreign load was discovered until it was fixed.  Of course, PPL may seek recovery from the Tenants of the past due balance remaining after a reduction has been made representing the portion of the past due balance attributable to the foreign load of the three light bulbs.
Rather than remand this proceeding to determine the small amount attributable to the foreign load of three light bulbs over approximately a thirteen-month period as a part of the past due amount of $1,410.58, we believe the past due amount that the Complainants have agreed to pay to the Tenants should be established at $80 (three one-hundred watt light bulbs burning eight hours a day for twelve months).  Although the Complainants offered to pay a minimal amount to the Tenants to cover the cost attributable to the foreign load, we have determined that the Complainants should pay the money directly to PPL.  While we believe $80 is an appropriate amount, there is nothing in the record in this regard.   Accordingly, we shall issue this Opinion and Order as tentative.  The Parties are directed to address the computation and quantification of the foreign load amount for which the Complainants are responsible.  
Additionally, the ALJ concluded that PPL failed to provide reasonable or efficient service to both the Complainants and the Tenants because it inappropriately allowed the Tenants to accrue a balance that exceeded $1,000 in violation of the mandates of the Code.  (I.D. at 17).  The ALJ found that PPL’s inaction effectively penalized the Complainants because PPL allowed the Tenants’ account arrearage to accumulate from September 8, 2004 to May 10, 2005.  The ALJ stated that PPL’s failure to address the growing arrearage resulted in the unfortunate event that forced the Complainants to pay for the Tenants’ total arrearage.  Further, the ALJ found that PPL’s failure to pursue collection efforts for the eight months preceding the Tenants’ acceptance into the OnTrack program, February 2004 through May, 2005, and allowing the Tenants’ arrearage to reach $1,150.49, is poor business practice, as well as unreasonable and inefficient service.  This inaction by PPL, according to the ALJ, constituted a violation of 66 Pa. C. S. § 1501.  (I.D. at 11).  For this reason, the ALJ recommended that a civil penalty of $700 should be imposed upon PPL.  (I.D. at 17, 18).  
The ALJ found that by allowing the Tenants to make only two payments over a thirteen-month period was neither reasonable nor efficient service.  The only testimony provided by PPL regarding efforts made to collect from the Tenants for electric services rendered was that the Tenants were on the “OnTrack” program for lower income customers.
  (I.D. at 10 - 11).  

In its Exceptions, PPL asserts that it did not violate any provision of the Code and that the imposition of a civil penalty against PPL, as recommended by the ALJ is, therefore, improper.  (Exc. at 2).  PPL states that it is uncontested that the Tenants are a low-income family with children and that they qualify for its OnTrack program.  PPL avers that it attempted to work with the Tenants by offering payment arrangements rather than seeking service termination for non-payment.  PPL asserts that these efforts were successful because, in February 2005, the Tenant made a payment of $350.00.  (See PPL Exh. 4.).

After the February 2005 payment, the Tenants were approximately two heating months’ bills in arrears and missed the next two monthly payments.  However, the Tenants were then enrolled in the OnTrack program in May 2005, so PPL did not seek service termination at that time.  Two months later, the Tenants defaulted on the OnTrack program payments.  PPL was prepared to begin service termination procedures when, on August 16, 2005, foreign load was alleged and then confirmed by PPL on August 24, 2005.  This discovery prevented PPL from initiating service termination procedures.  (Exc. at 3 – 4).  
PPL further submits that the ALJ’s Decision effectively discourages public utilities from attempting to work with low-income customers by offering payment arrangements, assisting with enrollment in universal service programs, and refraining from terminating electric service during the winter months.  (Exc. at 4).  In addition, PPL notes that it was providing electric service during the winter months to a low-income family with children residing in an electrically-heated home.  At the end of the winter heating season, the Tenants’ outstanding balance due to PPL was $937.06, of which $814.92 accumulated during the winter heating season.  (Exc. at 5).
Based upon our review of the Exceptions, we are persuaded by PPL’s argument that it did not violate any provisions of the Code or the Commission’s Regulations.  As such, we conclude that it is not proper in this instance to assess a civil penalty against PPL as recommended by the ALJ.  We further conclude that Finding of Fact No. 27 which found that PPL “did not pursue payment from the Tenant over a thirteen-month period,” and Conclusion of Law No. 8, which concluded that PPL “failed to provide reasonable or efficient service to the Fantaziers or the Complainants,” as well as any associated text in the discussion of the Initial Decision referencing the same, should be stricken in light of the Exceptions advanced by PPL.  Finally, we conclude that Finding of Fact No. 6 should be modified to remove the language that states that PPL “failed to pursue collection from the Fantaziers.”
Conclusion
Based upon our review of the record in this proceeding, the ALJ’s Initial Decision, and the Exceptions filed thereto, we shall reverse the ALJ’s Initial Decision; THEREFORE,
IT IS ORDERED:
1.
That the Exceptions of PPL Electric Utilities Corporation are granted, consistent with this Tentative Opinion and Order.

2.
That the Formal Complaint of Susan and Mohammad Reza Afshari is granted, consistent with this Tentative Opinion and Order.
3.
That the Initial Decision of Administrative Law Judge Ember S. Jandebeur is reversed, consistent with this Opinion and Order.  
4.
That, within twenty (20) days of the entry of this Tentative Opinion and Order, the Parties to this proceeding shall file with the Commission’s Secretary, information regarding the calculation and quantification of the appropriate amount of foreign load which should be billed to Susan and Mohammad Reza Afshari.  


5.
That Kim and Mike Fantazier shall remain responsible to PPL Electric Utilities Corporation for the over-due balance on their account minus the foreign load amount to be determined pursuant to Ordering Paragraph No. 4, above.    
BY THE COMMISSION

James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:  June 21, 2007
ORDER ENTERED:  August 15, 2007
�	Foreign load occurs when a ratepayer's meter registers usage for utility service provided to a dwelling unit or dwelling units occupied by a person or persons other than the ratepayer, or for use in a common area of a building, e.g., hallway lighting, furnace fan, or laundry room appliances.


� 	Subsection 1529.1(c) holds an owner who fails to give the required notice of the existence of foreign load to the same standard of responsibility as the owner who does notify the utility.  66 Pa. C.S. § 1529.1(c).   


�	The removal must of course be verified by the utility.     


� 	OnTrack is a special payment plan that offers reduced monthly payments, protection from shutoffs and debt forgiveness.  OnTrack is for residential customers who are struggling to pay their bills.  It gives them a chance to earn a fresh start.  OnTrack is administered by local agencies.  (See the PPL website at: http://www.pplelectric.com/home/payment+assistance/OnTrack.htm).
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