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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Terell B. Jones (Complainant), filed on January 23, 2007, to the Initial Decision of Administrative Law Judge (ALJ) Susan D. Colwell, which was issued on January 8, 2007, in the above-captioned proceeding.  The Respondent, PPL Electric Utilities Corporation (PPL), was provided a copy of Mr. Jones’ Exceptions from the Secretary’s Office dated January 29, 2007.  PPL filed Reply Exceptions on February 2, 2007.
History of the Proceeding


On February 28, 2006, Mr. Jones filed a formal Complaint against PPL alleging that there was a reliability, safety or quality problem with his utility service since the electric meter continued to run when the main switch was turned off.  He asked that the Commission “drop current charges.”  On March 22, 2006, PPL filed its Answer denying any reliability, safety or quality problems with Mr. Jones’ account and alleging that Mr. Jones’ meter had tested at 100.3% accurate.  (I.D. at 1).


A Hearing Notice issued on July 7, 2006, set the initial hearing for Tuesday, August 22, 2006, and assigned ALJ Colwell.  On July 10, 2006, the ALJ issued a Prehearing Order to the parties which set forth some of the procedural requirements of the case.  (I.D. at 1).


On August 22, 2006, an in-person hearing was held in Harrisburg before the ALJ.  PPL was present and represented by an attorney, but Mr. Jones failed to appear.  After a fifteen minute recess, during which the ALJ checked for messages from Mr. Jones and the PPL attorney looked unsuccessfully for Mr. Jones outside the hearing room, the hearing was reconvened.  At that point, the attorney for PPL moved to dismiss the Complaint for failure to prosecute.  A transcript of six pages resulted, and the record closed upon the receipt of the transcript on September 6, 2006.  (I.D. at 1-2).


On August 23, 2006, Mr. Jones called the ALJ and informed her that he had not received notice of the hearing but had shown up anyway and was directed to the wrong room.  Mr. Jones asked for another hearing.  The ALJ advised Mr. Jones to put his request in writing and to send copies to both the Secretary and to PPL.  However, Mr. Jones sent a letter only to the ALJ with no indication that PPL or the Secretary had been served.  The ALJ then sent a letter on August 30, 2006, to both Mr. Jones and PPL and sent one copy for the official file in order to cure whatever ex parte communication may have occurred.  On September 8, 2006, PPL filed a Response opposing Mr. Jones’ request for an additional hearing.  PPL opposed the request because: (1) PPL appeared for the hearing, which was in-person in Harrisburg, with two witnesses, both of whom had to travel from Allentown to attend; (2) the notices sent regarding the hearing contained both the date and the location, contrary to Mr. Jones’ claim that he knew the date but not the location; and (3) therefore, Mr. Jones failed to provide adequate reasons for failing to appear.  (I.D. at 2).


On January 8, 2007, the ALJ issued an Initial Decision denying Mr. Jones’ request for a second hearing and dismissing Mr. Jones’ Complaint with prejudice.  On January 23, 2007, Mr. Jones filed Exceptions to the Initial Decision.  On January 29, 2007, the Secretary’s Office sent PPL a copy of Mr. Jones’ Exceptions to the Initial Decision.  Reply Exceptions were filed by PPL on February 2, 2007.  
Discussion



As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made seven Findings of Fact and reached six Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



In his Exceptions, Mr. Jones objects to the ALJ’s Initial Decision as being one-sided and requests a second hearing.  Mr. Jones also states that he knew of the date of the hearing but did not receive the notice stating the time of the hearing.  Mr. Jones also reiterates the allegations from his Complaint regarding over-billing caused by PPL’s meter.  (Exc. at 1). 


In its Reply Exceptions, PPL asserts that the Commission’s notice of hearing contained not only the date and place of the hearing, but the time and the name of the presiding ALJ and her phone number.  PPL also states that its representatives looked for Mr. Jones in the hallway while the hearing was in recess but were unsuccessful in locating him.  PPL asserts that Mr. Jones’ claim that he received notice of the day of the hearing but not the time is inconsistent with his claim of no notification.  (R. Exc. at 2-3).   

In her Initial Decision, the ALJ found that the Commission’s Hearing Notice and her Prehearing Order were not returned by the United States Postal Service.  (Finding of Fact Nos. 3-4)).  Accordingly, it is presumed that Mr. Jones received the Commission’s Hearing Notices.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974).  Additionally, we note that the return address on Mr. Jones’s Exceptions is the same as the address on his Complaint and the address to which the Hearing Notice was mailed.  Moreover, both notices contained the time, date and location of the hearing.
In her Initial Decision, the ALJ also found that the touch screens placed outside each hearing room were in operation on the day of the hearing and clearly indicated that she was assigned to Hearing Room 3.  Also, Mr. Jones did not leave any phone messages for the ALJ prior to the hearing.  (Finding of Fact Nos. 6-7).  The ALJ opined that, under the circumstances, it would be unfair to require PPL to incur the expense of preparing for a hearing and transporting two witnesses to Harrisburg for a second hearing.  (I.D. at 5-6).

Upon a review of the record, we agree that the ALJ correctly concluded that Mr. Jones waived his opportunity to participate in the hearing by his unexcused failure to appear.  (I.D. at 3-5).  Mr. Jones has been afforded the opportunity for administrative due process.  As the party bringing this Complaint, Mr. Jones bears the burden of proving, by a preponderance of the evidence, that he is entitled to relief.  By failing to appear and present any evidence in support of his Complaint, Mr. Jones has failed to meet his burden.  Under these circumstances, the Complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).  See also Charles Goodman v. Bell Atlantic-Pennsylvania, Inc., Docket No. C‑00992833, 2000 Pa. PUC LEXIS 6 (March 15, 2000).
Conclusion

Upon review and consideration of the record of this proceeding, we shall deny Mr. Jones’ Exceptions.  As a result, we shall adopt the ALJ’s Initial Decision; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions of Terrell B. Jones are denied.



2.
That the Initial Decision of Administrative Law Judge Susan D. Colwell in the above referenced proceeding is adopted.



3.
That the Complaint of Terrell B. Jones against PPL Electric Utilities Corporation is dismissed with prejudice.



4.
That the proceeding docketed at F-01935451 is marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  March 22, 2007
ORDER ENTERED:  March 23, 2007
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