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This Initial Decision dismisses the formal complaint filed by Maureen Christian (Ms. Christian) against Duquesne Light Company (Duquesne), at Docket No. F-02126762, for the failure of Ms. Christian to satisfy the burden of proof.

HISTORY OF THE PROCEEDING


Ms. Christian’s complaint alleging a service termination dispute and requesting a payment arrangement was filed on November 6, 2006.  The complaint is a timely appeal from a determination of the Commission’s Bureau of Consumer Services (BCS) on Ms. Christian’s informal complaint.  Duquesne filed its answer to the formal complaint on November 22, 2006.  In a letter dated November 29, 2006, the Commission notified the parties that the hearing in this case would be held, by telephone, on January 16, 2007 commencing at 2:00 p.m.  In a subsequent letter dated December 4, 2006, the parties were notified that the hearing was rescheduled to be held on January 5, 2007, in an 11th Floor Hearing Room in the State Office Building, 300 Liberty Avenue, Pittsburgh, PA, commencing at 10:00 a.m.  On December 12, 2006, I issued a Prehearing Order in this case.



The hearing was held on January 5, 2007, as scheduled.  Ms. Christian appeared without an attorney.  She testified in support of her complaint and submitted seven exhibits.  Duquesne, represented by an attorney, presented the testimony of one witness and submitted five exhibits.  The record was initially closed by Interim Order issued February 9, 2007.  That Order, however, did not rule on the admission of Ms. Christian’s exhibits, which had been late-filed with permission.  Interim Order #2 issued February 21, 2007, reopened the record; admitted Ms. Christian’s exhibits, as to which Duquesne had no objection; and closed the record, consisting of the 57-page transcript of the hearing and the total of 12 exhibits.
FINDINGS OF FACT


1.
The Complainant in this proceeding is Maureen Christian.  Her address is 225 East Ohio Street, Building 110, Apartment F, Pittsburgh, PA 15212.  Ms. Christian moved into her residence on September 5, 2006 (Tr. 6).


2.
The Respondent is Duquesne Light Company.



3.
Ms. Christian testified that prior to moving into her current residence she lived at 315 Twenty-Fifth Street, Front, in McKeesport, PA, between September of 1999 to approximately June 30, 2006 (Tr. 7).



4.
Ms. Christian testified that she is a County Section 8 tenant.  According to Ms. Christian, she is permitted a period of 60 days for the transfer of utilities (Tr. 7).



5.
It is Ms. Christian’s testimony that she informed Duquesne that she was vacating the premises at 315 Twenty-Fifth Street, Front, in McKeesport, and requested that her electricity “be cut off” approximately June 29 or 30, 2006 (Tr. 7).



6.
It is also Ms. Christian’s testimony that she informed Duquesne that she could not, at that time, provide them with a new address for her, but that she would provide the new address as soon as she obtained a new residence.  According to Ms. Christian, she was informed that this would be sufficient (Tr. 7).



7.
Ms. Christian also testified that her participation in the CAP program could not be continued at that time.  She testified she was instructed to pay the past due amount and, according to her testimony, she did make a payment.  Additionally, she testified Duquesne told her that once she obtained a new residence her electric service would be restored (Tr. 7).



8.
In June of 2006, Ms. Christian received a letter from Winn Residential informing her that she had been placed on the waiting list for a three-bedroom unit at Allegheny Commons East Apartments, 255 East Ohio Street (Tr. 8; Comp. Ex. 1).



9.
In a letter dated July 27, 2006, the Section 8 Coordinator for the McKeesport Housing Authority informed the Section 8 Director of the City of Pittsburgh Housing Authority that Ms. Christian had submitted an application for tenancy for an apartment within the jurisdiction of the City of Pittsburgh Housing Authority (Tr. 8; Comp. Ex. 2).



10.
Ms. Christian testified that she received a letter on August 1, 2006 from the City of Pittsburgh Housing Authority informing her that an inspection would be made of a unit for her within ten days of August 4, 2006 (Tr. 8).



11.
Ms. Christian testified that on August 10, 2006, she went to Duquesne and provided a notification of rent.  This included an itemization of the security deposit she had to pay for the unit, the amount of the rent she was to pay, and the amount of the rent that would be paid by the Housing Authority.  According to Ms. Christian, she was informed that the CAP program would have to “readdress the services” for her utilities (Tr. 8-9).



12.
Ms. Christian testified that she then met with a Ms. Ogletree (phonetic) who works with the charity program for the CAP Program.  According to Ms. Christian, she was informed that the total amount she then owed Duquesne was $340.90.  Ms. Christian testified that she informed Ms. Ogletree that was not consistent with the amount she had been told by Duquesne was the amount she owed.  According to Ms. Christian, she was referred back to Duquesne to resolve the matter of the amount owed because there was a delinquent notice (Tr. 9).


13.
Ms. Christian testified that she went back to Duquesne and was informed that Ms. Ogletree was not willing to reinstate her into the CAP Program unless she paid at least one-half of the total bill, or approximately $170.00.  At that point, Ms. Christian testified, she contacted the Commission.  Additionally, she testified that she informed Winn Residential that her electric services were not yet transferred from her prior McKeesport residence and she was informed that management would retain the electric service in its name until the dispute was resolved by the Commission (Tr. 10).


14.
Ms. Christian testified that she received a letter from the Commission dated October 10, 2006, in which she was informed that:  when her services at the McKeesport address had been cancelled at her request a final bill had been issued to her in the amount of $350.90; she had only paid $10.00; the balance of the final bill became past due; she was no longer an active ratepayer; and she would have to pay the full amount of the past due bill, or the CAP amount, if eligible (Tr. 11).


15.
Ms. Christian testified that on October 30, 2006, she received a notice of lease violation from the management of Allegheny Commons East, and it directed her to establish the electric service in her name by November 3, 2006 (Tr. 12).


16.
It is Ms. Christian’s position that the time period between the date she requested cancellation of her electric service at her former residence in McKeesport (June 29, 2006) and the date on which she informed Duquesne of her new residence (August 10, 2006) were within the County’s period for the transfer of utilities and still receive subsidization for her utilities (Tr. 21-22).



17.
A final reading was taken of Ms. Christian’s electric meter at her former McKeesport residence on June 29, 2006, and a final bill was issued with a due date of July 20, 2006.  Ms. Christian made a payment of $10.00 on July 20th, which brought the balance on her account to $340.90 (Tr. 25; Duquesne Ex. 1).


18.
The balance of $340.90, which was not paid by July 20th, became “past due.”  That amount was removed from Duquesne’s computer system and sent for collection.  It is still due and owing (Tr. 25-26; Duquesne Ex. 2).


19.
Once a complaint, formal or informal, is filed with the Commission concerning an account which had been referred for collection, Duquesne puts a “hold” on the account, and all collection efforts are stopped (Tr. 27-28).



20.
On August 10, 2006, Ms. Christian completed the application for electric service to her current residence.  Duquesne did not provide service to her on that date (Tr. 29; Duquesne Ex. 3).



21.
On August 10, 2006, Duquesne issued a Credit Letter of Denial to Ms. Christian which informed Ms. Christian that she would have to pay the full amount of the outstanding balance of $340.90 for her prior McKeesport account (Tr. 29-30; Duquesne Ex. 4).



22.
Duquesne’s witness had no knowledge of Section 8 transfer of service provisions (Tr. 31-33).


23.
Duquesne’s policy is that any portion of a final bill issued to a customer that is not paid and becomes past due must be paid in full if the customer applies for electric service at a later point in time (Tr. 33).



24.
However, after Ms. Christian contacted the CAP Program and was instructed to pay one-half of the past due final balance, or approximately $170.00, Duquesne would have accepted that payment and initiated service to Ms. Christian at her current residence (Tr. 42).



25.
In addition, Duquesne suggested to Ms. Christian that she apply to both LIHEAP and Crisis for assistance in paying the $170.00 (Tr. 42-43).

DISCUSSION
Section 701 of the Public Utility Code (Code), 66 Pa. C.S. §701, provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.
In alleging a service termination dispute and requesting a payment arrangement, it is clear that Ms. Christian is the party seeking affirmative relief from the Commission and, therefore, has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).

Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  For example, if one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of the road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980); and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).



Both in her formal complaint and at the hearing, Ms. Christian stated the nature of her dispute to be that Duquesne’s requirement that she pay the past due final balance for her electric service at her former McKeesport residence is inconsistent with the Section 8 rules of Allegheny County which permit tenants 60 days in which to transfer utility services from one residence to another residence.  It must be noted that the Commission has not been authorized by the General Assembly to decide disputes involving the interpretation and application of Section 8 rules.  The jurisdiction of the Commission is to determine whether the rates and services of public utilities, such as Duquesne, are in compliance with the provision of the Public Utility Code, and the rules, regulations and orders of the Commission.


In its October 4, 2006 determination on Ms. Christian’s informal complaint, BCS Case No. 2126762, the BCS concluded, among others, that:  (a) Duquesne followed proper procedures in terminating her electric service at her former McKeesport residence in response to her request to cancel that service; (b) only $10.00 was paid by Ms. Christian on a final bill in the amount of $350.90; (c) since there was a past due balance on her final bill for the McKeesport residence she can no longer be considered an active ratepayer but is now an applicant for service at her current residence, and the outstanding balance must be paid in full, or a lesser amount must be paid if eligible to participate in CAP; and (d) Duquesne followed proper procedures in denying service to her at her current residence based on the outstanding past due balance on the account for her former McKeesport residence.



Ms. Christian did not present any evidence in this case to establish that her being required to pay the full amount of the outstanding, past due, final balance on her account for electric service to her former residence in McKeesport before Duquesne would provide electric service to her, in her name, at her current residence is in violation of any provision of the Code, or in violation of any rule, regulation, or order of the Commission.  Ms. Christian did not present any evidence in this case to establish that her being required to pay one-half of the outstanding, past due, final balance on her account for her former residence in McKeesport, as a condition for reinstatement into the CAP Program, and the furnishing of electric service to her, in her name, at her current residence is in violation of any provision of the Code, or in violation of any rule, regulation, or order of the Commission.  Ms. Christian did not present any evidence that Duquesne’s requirement concerning either full payment of the outstanding, past due final balance, or an amount equal to one-half that balance for reinstatement into the CAP Program, before furnishing electric service to her, in her name, at her current residence constitutes inadequate or unreasonable service prohibited by Section 1501 of the Code, 66 Pa. C.S. §1501.

CONCLUSIONS OF LAW


1.
The parties to this service termination dispute complaint proceeding are properly before the Commission.



2.
Ms. Christian, as the party seeking affirmative relief from the Commission, has the burden of proving that Duquesne has acted in violation of the Public Utility Code, or a rule, regulation, or order of the Commission.



3.
Ms. Christian has failed to satisfy the burden of proof.



4.
The complaint should be dismissed.

ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Maureen Christian against Duquesne Light Company, at Docket No. F-02126762, is dismissed, for the failure to satisfy the burden of proof.

Date:  February 22, 2007



[image: image1.png]bert P. Meehan
Administrative Law Judge
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