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OPINION AND ORDER
BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Daryl C. Lyle (Complainant) filed on January 22, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Fred R. Nene issued on January 9, 2007.  Also before us are the Exceptions of Pennsylvania Electric Company (Penelec) in the Form of a Clarification of the Record, filed on January 29, 2007.  Because Mr. Lyle’s Exceptions were not accompanied by any indications of service, the Secretary’s Office sent a copy of Mr. Lyle’s Exceptions to Penelec on January 29, 2007.  Penelec filed Reply Exceptions on February 8, 2007.

History of the Proceeding



In a formal Complaint filed on March 28, 2006, Mr. Lyle alleged that Penelec entered onto his property without his permission and, by doing so, endangered his livestock.



On April 24, 2006, Penelec filed an Answer denying the allegations.  Along with the Answer, the Company filed New Matter in which it claimed to have a valid easement on Mr. Lyle’s property and that entry onto the property was justified, necessary and completed in an appropriate manner.



A telephonic hearing was held on October 16, 2006, before ALJ Nene.  Mr. Lyle appeared pro se and Penelec was represented by counsel.  The record in this case consists of a 77-page transcript of the hearing and four exhibits, which were introduced by Penelec.  The record closed on November 14, 2006, when the transcript was submitted to the Commission.



In his Initial Decision, the ALJ dismissed Mr. Lyle’s Complaint because he failed to meet his burden of proof.  Mr. Lyle filed Exceptions and Penelec filed Exceptions in the Form of a Clarification of the Record.  Penelec filed Reply Exceptions.

Discussion



As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made thirty-one Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



In his Exceptions, Mr. Lyle asserts that Penelec applied chemicals to its Right-of-Way on his property and that such spraying violates the Right-of-Way agreement that is in the record as Penelec Exhibit No. 3.  (Complainant’s Exc. at 1).  In reply, Penelec asserts that Mr. Lyle’s Exceptions should be dismissed because they are based on facts that are not part of the record in this proceeding.  Penelec contends that, if Mr. Lyle would have raised the issue of vegetation maintenance within the Company’s Right-of-Way at the hearing, Penelec would have presented substantial evidence that it has not sprayed the Right-of-Way.  (R. Exc. at 1-2).



The record in this proceeding clearly delineates the issues.  When Mr. Lyle testified, he was asked by the ALJ if the subject of the Complaint regarded one particular pole located in his pasture.  Mr. Lyle responded that “[t]his complaint is about absolutely nothing else.”  (Tr. at 13-14).  The issue of the contents of the bucket and Penelec’s right to enter the Right-of-Way in order to perform maintenance are all related to that pole.  (I.D. at 6-7; Tr. at 72-73).



In his Exceptions, Mr. Lyle raises the issue of the spraying of the Right-of-Way for the first time.  As noted by Penelec, it is well-settled that a party is deemed to have waived his right to assert any issue not addressed during the proceeding or in post- hearing Initial Briefs.  Application of Apollo Gas Company, 1994 Pa. PUC LEXIS 45, *7, Docket No. A‑120450F003 (February 10, 1994).  (R. Exc. at 2).  Accordingly, Mr. Lyle’s Exceptions are denied.  



In their Exceptions in the Form of a Clarification of the Record, Penelec requests that we correct Findings of Fact Nos. 8 and 9 in the Initial Decision.  (Penelec Exc. at 2).  Penelec asserts that these two Findings of Fact are not consistent with the evidence in the record.  



Finding of Fact No. 8 reads as follows:  

Mr. Lyle said that Mr. Linus Smith, not one of the two men described above, comes over from the fire hall parking lot and identifies himself as an employee of Penelec.  Mr. Smith informs Mr. Lyle that the men are applying a wood preservative to the utility poles.

Penelec challenges the accuracy to this finding and cites to the transcript where Mr. Lyle identified the person who spoke to him only as an unnamed supervisor and did not specifically identify Mr. Smith as that supervisor.  (Tr. at 6-7).  Penelec contends that it was Osmose’s
 crew foreman who met Mr. Lyle that day to discuss the work being performed on his property – not Mr. Smith.  (Tr. at 48).



After reviewing the transcript, we find that Penelec is correct.  Mr. Smith is the man who called Mr. Lyle on the phone afterwards to discuss the work done on the Right-of-Way.  Mr. Smith was not the on-site supervisor who spoke to Mr. Lyle on the day that the work was done.  (Tr. 7).  Accordingly, Penelec’s first Exception is granted.



In its second Exception, Penelec objects to Finding of Fact No. 9 in the Initial Decision, as well as the ALJ’s statement in the discussion on page 7, that the material used to treat the poles on Mr. Lyle’s property on the day in question was methylisothiocyanate (MITC-FUME).  (Penelec Exc. at 3-4).



Finding of Fact No. 9 reads as follows:

From his own inspection of a tag affixed to the pole in question Mr. Lyle testified that the material applied on the day in question is a pesticide/herbicide with an EPA registration number identified as “methylisothiocyanate.” (Tr. 9-11).

On page 7 of the Initial Decision, the ALJ states, as follows:  

The container of methylisothiocyanate may have been left open in the field but there is no convincing evidence that it was left unattended by the Osmose crew or that the animals were near enough or even interested in ingesting the product.  



From our review of the record, it becomes clear that there was a tag affixed to the pole that Mr. Lyle read as “M-I-T-C slash F-U-M-E” and that those letters indicated that methylisothiocyante had been used to treat the pole at some point in time.  However, there is no proof in the record that MITC FUME was the material that was used to treat the pole on the day in question or that MITC FUME was the substance in the bucket used by the workmen.  That, it appears, is what Mr. Lyle assumed was the case because of the writing on the metal tag.  (Tr. 9-10).



There is evidence in the record from the testimony of an Osmose field supervisor that the substance in the bucket that Mr. Lyle observed in the pasture was actually copper napthenate, a pole preservative that is applied on the outer surface of utility poles.  The procedure used to apply this substance was also explained.  (Tr. at 41, 44-45).  This same witness stated that MITC-FUME is an internal treatment contained in vials that are inserted into holes drilled into poles.  (Tr. at 46).  However, there is no evidence in the record that MITC FUME treatment was applied to the poles in question in July 2005 or that MITC FUME was in an open container on the Lyle property in July of 2005.  



Accordingly, we will grant Penelec’s second Exception;

THEREFORE,

IT IS ORDERED:



1.
That the Exceptions of Daryl C. Lyle are denied.



2.
That the Exceptions of Pennsylvania Electric Company are granted.



3.
That the Initial Decision of Administrative Law Judge Fred R. Nene in this proceeding is modified consistent with this Opinion and Order.



4.
That the proceeding docketed at C-20066051 is marked closed.







BY THE COMMISSION,






James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  March 22, 2007

ORDER ENTERED:  March 23, 2007
		�	Osmose, Inc. is a subcontractor that performs pole maintenance for Penelec.  (Tr. at 41).  
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