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Before the Commission for disposition is the Initial Decision of Administrative Law Judge Louis G. Cocheres (ALJ) in the above captioned Complaint proceeding.  ALJ  Cocheres summarized the Complaint as follows, “On May 23, 2006, Leslie P. Midla (Complainant) filed a formal Complaint against Equitable Gas Company (Equitable or Respondent or utility) alleging that he was being unfairly charged for distribution charges for his gas which was located on his own property.  He asked that the Commission determine if Equitable was right or wrong in charging him distribution charges and gas cost adjustment charges in accordance with his current lease with the Company”.  (I.D. p.1).  In his Initial Decision, the ALJ found as a conclusion of law that, “The Commission has jurisdiction over the parties and subject matter of this Complaint”. (I.D. p.11).  Also, the ALJ made a finding of fact that the Complainant is a customer of Equitable Gas Company.  (I.D. p. 2).  However, the ALJ dismissed the Complaint as the Complainant failed to sustain the burden of proof as he was unable to show that, “…the tariff was unlawful, unjust or unreasonable either on its face or as applied to him.” (I.D. p.11).


While I agree that the Complaint should be dismissed, it should not be dismissed based upon the reasoning set forth by the ALJ.    The matter at issue is one of a private contractual dispute between an individual and a utility over which the Commission has no jurisdiction.  The Complainant has a lease with Equitable, amended in 1963, which allows Equitable to take gas from a well on the Complainant’s property in return for the use of up to 200,000 cubic feet of gas annually and royalty payments. (I.D., F.O.F 3).  Should the Complainant use more than 200,000 cubic feet of gas in a year, the lease provides that the Complainant will pay Equitable its “current domestic rate” for the quantity of gas used above this threshold. (Equitable Exh. 1, p.2).  Equitable interprets this portion of the lease to mean that they should bill the Complainant consistent with their residential tariff for usage above the allotted 200,000 cubic feet of gas.  (I.D., F.O.F. 14).  The Complainant interprets this language to mean that the “current domestic rate” is simply the amount that Equitable paid the producer of the well, and that distribution charges and a gas cost adjustment should not be included. (I.D. at 7).  Hence, the issue here is what the term “current domestic rate” means in the 1963 lease amendment; it is clearly an interpretational issue within a private contract.  Accordingly, the Complaint should be dismissed because the Commission lacks jurisdiction over such a private contractual dispute.


In Adams v. Public Utility Commission, the Commonwealth Court held that the PUC lacked jurisdiction over a private contractual dispute arising out of a lease agreement between a landowner and a natural gas company.
  In that Complaint proceeding, the Commission held that it lacked jurisdiction on the basis that the dispute arose from a private contract to which neither party was a public utility subject to regulation.  The Commonwealth Court affirmed the Commission’s determination that the PUC does not have jurisdiction over private contractual disputes.  In reaching this determination, the court noted that the landowner’s right to natural gas service was derived entirely from a private contract, not from a filed tariff or a certificate of public convenience.  The Commonwealth Court said that reliance on a utility’s tariff for billing purposes did not confer Commission jurisdiction.

The excess charge resulted from free negotiations and whether expressed by reference to a published tariff or to a published tide chart, this charge does not create jurisdiction in the PUC.  It is the contract, not the publication, that is the source of Petitioner’s rights, obligations and remedies. 

The rights asserted by Petitioners derive from a private contract, and the PUC lacks jurisdiction over private contractual disputes.

Adams at 635.


The instant Complaint is consistent with the Adams decision.  The fact that Equitable utilizes its residential tariff rate when billing the Complainant for the “current domestic rate” is incidental to the lease agreement between the Complainant and Equitable.  Therefore, the Commission lacks jurisdiction over this private contractual dispute, and the Complaint must be dismissed.

THEREFORE, I MOVE:

1. That the Complaint be dismissed for lack of jurisdiction.

2. That the Office of Special Assistants prepare the necessary Opinion and Order.   
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