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HISTORY OF THE PROCEEDINGS


Daniel Wert (Complainant) built a residence in a rural area of Spruce Hill Township, Juniata County in 2001 and had difficulty procuring electrical service to the residence.  Following a proceeding to determine which company should provide the service, the Commission entered an order in the case captioned Dan Wert v. PPL Electric Utilities Corporation, Pennsylvania Electric Company, and Valley Rural Electric Cooperative, Inc., PUC Docket No. C-20054282, on December 19, 2005.  The Order directed PPL Electric Utilities Corporation to extend residential electric service to Mr. Wert.


On September 26, 2006, Daniel Wert (Complainant) filed a formal Complaint against PPL Electric Utilities Corporation (Respondent or PPL or Company) stating that he does not believe that he should have to pay for a DEP permit for crossing the Tuscarora Creek which PPL obtained in order to extend service to his house.  He alleged that the time taken to extend service was too long, and he alleged that other PPL customers with lines across the same creek were not charged the amount of the permit fee.  As a remedy, he seeks reimbursement of the amount charged by PPL.



On October 25, 2006, PPL filed its Answer stating that the fee was a charge it passed through to the Complainant, that it acted diligently in extending service to Complainant, and that its service was reasonable at all times.



On October 31, 2006, a hearing notice was issued which scheduled the initial hearing in this matter for December 6, 2006, and assigned the case to me.  I issued a prehearing order on November 1, 2006, which set forth some of the procedural requirements for a formal hearing before the Commission.


The hearing was held as scheduled on December 6, 2006, at 10:00 a.m. in Harrisburg.  Complainant represented himself and submitted twelve exhibits.  PPL was represented by John F. Gross, Esq., who presented three witnesses and submitted 16 exhibits.  A transcript of 124 pages was generated.


Following the hearing, the record remained open and the case was stayed until February 6, 2007.  On December 7, 2006, I issued an Order which stated that Complainant must indicate to me, in writing, copy to opposing counsel, one of the following:  (1) that his Complaint has been satisfied or withdrawn; or (2) that he has sufficient evidence to support a claim that other ratepayers are being treated differently and better than he is by Respondent, in which case another hearing shall be scheduled; or (3) that the record should be closed and a briefing schedule issued.
  If the Complainant took no action by February 6, 2007, the record would be closed and an initial decision issued on the merits of the case. 


On February 5, 2007, I received a letter from Complainant indicating that he wished a second hearing to be held.  A hearing notice issued February 8, 2007 scheduled a further hearing for March 6, 2007 in Harrisburg.



The hearing was held as scheduled, with Complainant representing himself and Respondent represented by John F. Gross, Esq.  Complainant submitted additional testimony and exhibits labeled Complainant Exhibits 17 through 25.  Respondent recalled a witness and submitted PPL Exhibit 17. 


A transcript was generated, starting on page 124 and ending on page 165 and the parties waived the filing of briefs.  The record closed upon receipt of the transcript on March 13, 2007.



The matter is now ready for decision.

FINDINGS OF FACT



1.
Complainant is Daniel Wert, RR 1 Box 258, Port Royal, PA  17082, and is a customer receiving residential electric service from Respondent.



2.
Respondent is PPL Electric Utilities, Inc., a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania.



3.
Complainant Exhibit 2 is a print-out of an e-mail from Sugirtha Judd, PPL, on April 5, 2006, to Complainant which responds to Complainant’s inquiries regarding contacts at DEP and informs him that his job is scheduled to begin in two weeks’ time.  Cplt. Ex. 2; Tr. 28.


4.
Complainant Exhibit 3 is a print-out of an e-mail dated June 2, 2006, from Sugirtha Judd, PPL, to Complainant, which contains additional e-mails.  The point is to inform Complainant that PPL had sent the DEP fee check to DEP on Thursday, June 1, 2006.  Cplt. Ex. 3.



5.
Complainant Exhibit 7 is a page of two photographs showing a bridge of sorts across the Tuscarora Creek.  Cplt. Ex. 7; Tr. 36.



6.
Complainant Exhibit 8 is a document consisting of four pages of a print-out of forwarded e-mails to and from Complainant from various others regarding whether the Tuscarora Creek is a navigable waterway and the implications of this designation.  Cplt. Ex. 8; Tr. 36-37.



7.
Complainant Exhibit 9 is a copy of a letter from Sugirtha Judd, PPL, to Complainant, dated May 25, 2006, in which she indicates that Complainant is to be charged the fee charged by DEP, and that PPL would seek a waiver for the fee.  Cplt. Ex. 9; Tr. 37-38.



8.
Complainant Exhibit 10 is a copy of a Work Request Charges Invoice from PPL Electric Utilities to Complainant which states that $1,250 was due for payment prior to the start of the work necessary to extend service to Complainant.  Cplt. Ex. 10; Tr. 38.



9.
Complainant Exhibit 11 is a print-out of an e-mail from Complainant to Ms. Judd asking who is paying the permit fees for the crossing of the Tuscarora Creek between two listed poles.  Cplt. Ex. 11; Tr. 38-39.



10.
Complainant Exhibit 12 is a photograph of a PPL meter on a barn located approximately three miles from Complainant’s house.  Cplt. Ex. 12.



11.
Complainant Exhibit 13 show the pole referred to in the next exhibit.  Tr. 23-24.



12.
Complainant Exhibit 14 is a picture of the meter base from the pole.  Cplt. 14;  Tr. 23.



13.
Complainant Exhibit 15 shows Complainant’s house as the second facility served from PPL’s facilities crossing the creek crossing.  Cplt. 15; Tr. 27.


14.
Complainant Exhibit 16 is a document consisting of two photographs, the top showing the pole which serves Complainant’s house, and the bottom picture shows the top of the poles.  Cplt. Ex. 16; Tr. 23, 41.



15.
Walter Przyuski, design supervisor for PPL’s West Shore Service Center, appeared and testified on behalf of PPL.  Tr. 44.



16.
PPL Ex. 1 is a letter from Mr. Przyuski to Complainant acknowledging the PUC order directing PPL to provide electric service to Complainant and setting forth the plan for implementation.  PPL Ex. 1; Tr. 45.



17.
PPL Ex. 2 is a copy of a letter from Mr. Przyuski to Michael Wood, Woodland Design, asking him to determine “whether a DEP state waiver will be granted.”  PPL Ex. 2; Tr. 47.



18.
The route to extend electrical service to Complainant was chosen based on least cost to Complainant.  Tr. 50.



19.
PPL Exhibit 3 is made up of three pages comprising the construction documents issued from engineering to the field to construct facilities.  PPL Ex. 3; Tr. 51.



20.
The first page of PPL Exhibit 3 shows the line extension portion of the service.  Tr. 55.



21.
A portion of the first page, from pole 8523, and all of the second page shows the service extension.  Tr. 55.



22.
PPL Exhibit 4 is a three-page photocopy of Rule 3 – Extension of Service taken from the current PPL tariff.  PPL Ex. 4; Tr. 57.


23.
PPL Exhibit 5 is a six-page photocopy of Rule 4 – Supply of Service taken from the current PPL tariff.  PPL Ex. 5; Tr. 57.



24.
Sugirtha Judd, P.E., senior engineer at the PPL West Shore Service Center, appeared and testified on behalf of PPL.  Tr. 67.



25.
PPL Exhibit 1 is a timeline for connecting service to Complainant’s residence.  Tr. 68.



26.
Surveying and engineering was completed on January 26, 2006.  Tr. 69.



27.
PPL sent a bill to Complainant on January 26, 2006 in the amount of $8,574.00, which he paid.  Tr. 69-70.



28.
Additional engineering work was required to provide information regarding the stream crossing for the DEP permitting process.  Tr. 73.



29.
The necessary information for the stream crossing was obtained from the survey crew by the end of March.  Tr. 74.



30.
PPL Exhibit 6 is the application for a DEP general permit.  PPL Ex. 6; Tr. 74.



31.
The permit application was submitted by Woodland Design on April 10, 2006, which was approximately a week after Complainant obtained the necessary rights-of-way.  Tr. 74-75.




32.
At that point, Complainant was required to open a trench for service and to obtain an electrical inspection of the meter at his home in accordance with Rule 4 of the PPL Tariff.  Tr. 75-76.



33.
Complainant complied with these requirements by the end of May, 2006.  Tr. 76.



34.
In June 2006, PPL completed the work necessary up to the stream, which could not be crossed until DEP issued the permit.  Tr. 77.



35.
PPL Exhibit 7 is a letter from Ms. Judd to Complainant dated May 25, 2006 with the invoice for the creek crossing permit fee of $1,250.00.  Tr. 78.



36.
The fee represents five years of the DEP permit fee of $250 annually.  PPL will not charge Complainant for the fee after that period of time.  Tr. 78.



37.
PPL Exhibit 8 is a copy of the check and the letter that went to DEP to pay for the year of the permit, which PPL paid prior to receiving payment from Complainant.  Tr. 79.



38.
PPL Exhibit 9 is the DEP letter informing PPL that the permit had been granted.  Tr. 80.



39.
PPL Exhibit 10 is the permit and Submerged Lands License Agreement from DEP.  Tr. 80.



40.
PPL Exhibit 11 is a self-certification form that PPL must file with the U.S. Army Corps of Engineers to say that PPL is in compliance with the permit.  Tr. 81.




41.
The line extension is that portion of PPL facilities that they need to extend in order to provide service.  The service extension is what is on the customer’s property.  Tr. 94.



42.
Michael Wood, landscape architect and principal at Woodland Design Associates, Inc., appeared and testified on behalf of PPL.  Tr. 96.



43.
PPL Exhibit 12 is a timeline summary beginning with the date that Woodland Design received a telephone request from PPL to determine if a permit were required to cross the creek.  Tr. 98.



44.
PPL Exhibit 13 is a copy of 25 Pa. Code Chapter 105, permitting over waters.  Tr. 99.



45.
PPL Exhibit 14 is a listing of navigable waterways.  Tr. 101.



46.
PPL Exhibit 14 lists Tuscarora Creek as a navigable waterway as of November 24, 2003.  PPL Ex. 14; Tr. 101.  



47.
Complainant Exhibit 17 is a photocopy of 25 Pa. Code §105.31, regarding submerged lands of the Commonwealth – Licenses and annual charges – property rights.  Tr. 130: Cplt. Ex. 17.


48.
Complainant Exhibit 18 is a photocopy of 25 Pa. Code §105.12 Waiver of permit requirements.  Tr. 131; Cplt. Ex. 18.


49.
Complainant Exhibit 19 is a four-page e-mail exchange with DEP employee Karen Beyerle indicating that PPL has two SLLAs for the Tuscarora Creek.  Tr. 132; Cplt. Ex. 19.


50.
Complainant Exhibit 20 is an SLLA dated June 2, 2004 between DEP and PPL for a Tuscarora Creek crossing.  Tr. 133; Cplt. Ex. 20.



51.
Complainant Exhibit 21 is a photocopy of a photograph showing the service line to Complainant’s property.  Tr. 134; Cplt. 21.


52.
Complainant Exhibit 22 is a photocopy of two photographs showing another service line PPL uses to serve another customer.  Tr. 135; Cplt. Ex. 22.



53.
Complainant Exhibit 23 is a drawing of Complainant’s service extension.  Tr. 135; Cplt. Ex. 23.



54.
Complainant Exhibit 24 is a copy of a deed to land in Spruce Hill Township, Juniata County.  Tr.  


55.
Complainant Exhibit 25 is PPL’s Answers to Interrogatories with cover letter dated February 5, 2007.  Tr. 145; Cplt. Ex. 25.



56.
 PPL Exhibit 17 is a copy of a PPL bill to Complainant’s mother for half the cost of the DEP SLLA fee
.  Tr. 157; PPL Ex. 17.


57.
PPL exercised due diligence in extending electrical service to Complainant’s residence.

DISCUSSION

The Complainant carries the burden of showing that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. §701.  


Here, the pertinent section of the Public Utility Code concerns service, and PPL’s responsibilities are set forth in Section 1501:  

§1501.  Character of service and facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. . . . 
66 Pa. C.S. §1501.



The statutory definition of “service”
 is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995).


In order to have sustained his burden of proof, Complainant must have proven that the actions of PPL constitute inadequate service because:  (1) PPL took too long to provide service; and/or (2) the $1250.00 fee should not have been charged to Complainant.
Time to Extend Service



The starting point for examining Complainant’s claim of inadequate service because of the delay in extending it is the point at which PPL was required to provide the service.  At the hearing, Complainant attempted to introduce evidence that he has been attempting to obtain service from PPL since 1992.  However, a claim that PPL should have provided service since 1992 could have been raised in Complainant’s prior case.



“Res judicata, which is also known as claim preclusion, holds that a final judgment on the merits by a court of competent jurisdiction will bar any future action on the same cause of action between the parties and their privies.”  Hopewell Estates, Inc. v. Kent, 435 Pa. Superior Ct. 471, 476, 646 A.2d 1192 (1994).  Res judicata and collateral estoppel apply to cases before the Commission:


The doctrine of res judicata reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  Final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  For the doctrine to prevail, four conditions must be met:  (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktienqesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313, 1316-1317 (1983).


Similar to the doctrine of res judicata is the doctrine of collateral estoppel; however, it is a broader concept.  Collateral estoppel operates to prevent a question of law or an issue of fact that has been once litigated and adjudicated finally in a court of competent jurisdiction from being relitigated in a subsequent suit.  The four requirements for a plea of collateral estoppel to prevail are:  (1) the issue decided in the prior adjudication is identical with the one presented in the later action,(2) there was a final judgment on the merits, (3) the party against whom the plea is asserted was a party or in privity with a party to the prior adjudication, and (4) the party against whom the plea is asserted has had a full and fair opportunity to litigate the issue in question in the prior action.  Day, 464 A.2d at 1318, 1319.  Collateral estoppel is a doctrine of issue preclusion that seeks to prevent the relitigation of a finally litigated issue in a subsequent proceeding between the same parties.  Baker v. Pa. Human Relations Comm’n, 75 Pa. Commonwealth Ct. 296, 307, 462 A.2d 881 (1983).  O’Toole v. Bell Telephone Company of Pennsylvania, Inc., 77 Pa. PUC 98, 104 (1992).  



The Complaint consists of over three single-spaced, typed pages of a narrative which states, essentially, that Complainant does not agree that the $1250 payment required by PPL to cover five years’ of the fee charged by DEP to cross the Tuscarora Creek.  On the first day of hearing, Complainant indicated that he also wished to claim that the utility was too slow in providing service.  Some language in the Complaint itself supports looking at the claim of delay of service, but only to the point at which the utility was required to provide it.


A claim that the time period prior to the resolution of the first complaint was too long and, therefore, supports a finding of inadequate service, is barred by claim preclusion because (1) the identity of the issue involved is the same; (2) the cause of action is the same as the first complaint; (3) the identity of the parties is the same; and (4) the quality and capacity of both parties is the same.  Although the first complaint involved the issue of which of three companies should extend electric service to Complainant’s residence, the Complainant’s claim that PPL, as the company with the closest facilities, should have extended service years earlier was raised and considered in the prior complaint.  The Commission did not make a finding that PPL was in violation of any Commission regulation, order or statute in that case.  Rather, the Initial Decision in that case, adopted by the Commission, concludes that the situation required the Commission to order PPL to furnish service outside its certificated service territory.  ID at p. 15.  There was no finding of inadequate service nor any hint that the ALJ or the Commission thought that the behavior of any of the utilities was in any way inappropriate.  What is clear is that the first Complaint proceeding was the correct proceeding to examine whether the time period from 1992, when service was first requested, to the date that service was ordered to be extended was a violation of the regulation, order or statute administered by the Commission.  Since the claim was brought then, and the parties and subject matter of the complaints are the same, then the claim is barred by the doctrine of claim preclusion.


The time period properly examined under the present Complaint is the time from the date that PPL was directed to extend service to the date that service was finally furnished.



The Commission Order directing PPL to extend service to Complainant was entered on December 19, 2005,
 and PPL began the process necessary to extend that service the day after public meeting, December 16, 2005 – three days before the order directing the service extension became effective.  



PPL Exhibit 12, provided by Woodland Design Associates, the landscape architect firm engaged to determine the DEP requirements and to obtain the necessary approvals, sets forth the following timeline:

12/16/05
receive request to determine permit status from Walt Przyuski
 

1/6/06

DEP (Brian Bailey) confirms need for SLLA

1/19/06
DEP (Brian Bailey) confirms need for GP#5 with SLLA

1/20/06
PNDI to Juniata County Conservation District (Paul Kepart) via email

1/30/06
DEP (K.Beyerle) confirms fee schedule for SLLA

Week of 1/29/06 notify PPL reps of permit analysis and receive direction to proceed with permitting.  Request drawing (profile) to provide with application.

3/6/06
received profile drawing from PPL rep.

3/31/06
forward GP#5
 /SLLA application for signature to PPL rep.

4/11/06
submit GP & SLLA application to PA DEP via certified mail

4/17/06
DEP receives application

4/21/06
submit E & S
 application to Juniata County Conservation District

5/11/06
WDA provides PPL with processing timeline as per PA DEP (Beyerle) via email

5/16/06
Juniata County Conservation District approves E & S Plan

5/17/06
notify PPL that E & S Plan has been approved (via email)

5/22/06
PPL rep asks “can we start?”

5/23/06
WDA tells PPL rep need to wait for GP and SLLA to be issued

5/24/06
WDA responds to PPL rep phone call asking about a waiver of the SLLA license fee.  Response from PA DEP is no, only available to municipalities and municipal authorities

5/26

PPL rep to WDA that fee was mailed to DEP on 5/25

6/12/06 
GP issued to PPL

6/20/06
WDA provides PPL rep with approved E & S plan and directs PPL to follow requirements of permits.

PPL Exhibit 12.

Nothing on this timeline is contested, and the dates are supported by testimony.  Tr. 98-114.  PPL completed the installation of Complainant’s residential service on July 6, 2006.  PPL Answer, ¶4.


Keeping in mind that the work necessary to extend electrical service to the Complainant was substantial, the time taken to complete it is justified.  This is not a case where the utility had to extend service to the next house in a suburban subdivision.  Rather, the utility was required to extend service beyond its certificated territory, where it extended a line extension of 235 feet and a service extension of an additional 390 feet.  Tr. 159.  To extend service, PPL needed to cross the Tuscarora Creek and to establish right-of-way where it did not already have it, as well as to comply with the environmental and regulatory requirements that accompany such an extension.

The record in this case supports a finding that PPL exercised due diligence in extending electrical service to Complainant’s residence.  There are no lengthy or unexplained delays in the timeline.  The number of governmental requirements which must be met in order for a utility to extend service is daunting, but PPL persisted and pursued them in a timely fashion, even going so far as pay for the DEP permit before Complainant submitted the money, and to finish the work across the creek before receiving Complainant’s payment for the permit fee.  Tr. 79; PPL Ex. 8.  

Complainant has not sustained his burden of proving that the extension was performed so slowly that the service was inadequate.
DEP permit fee 


Complainant states that he does not believe that he should be responsible for the DEP permit fee for PPL’s crossing the Tuscarora Creek because (a) he does not believe there should be one, and (b) others receive service from PPL’s crossing the same creek and he does not believe that the others must pay a fee.



The Public Utility Code provides that a public utility must adhere to its tariffed rates.  66 Pa. C.S. §1303.  A tariff is presumed to be reasonable, and when a tariff is challenged, the party challenging it has the burden of proving that it is unjust or unreasonable, either on its face or as applied.  

 Tariffs, of course, can include schedules of rates, and all rules, regulations, practices or contracts involving rates and have the force of law and are binding on both the utility and its customer. Behrend v. Bell Telephone Company, 242 Pa. Superior Ct. 47, 363 A.2d 1152 (1976). And, in Bell Telephone Co. v. Pennsylvania Public Utility Commission, 53 Pa. Commonwealth Ct. 241, 244, 417 A.2d 827, 828-29 (1980), this Court construed Section 1303 of the Code and stated that "[t]here can be no lawful rate except the last tariff published as provided by law. . . . Further, it is well established that in the absence of an exception by the Commission, a public utility may not charge any rate for services other than that lawfully tariffed. . . ." (Citations omitted, emphasis in original.) It is well-settled in Pennsylvania that:  

Contracts for the service of utilities are presumed to have been made subject to the police power of the state . . . , and it is beyond the power of the contracting parties to fix rates or provide for service permanently. . . . [T]he Public Utility Law supplant[s] any agreement in so far as rates are involved between the consumer and the utility. (Citations omitted, emphasis added.)  Delph v. Pennsylvania Public Utility Commission, 46 Pa. Commonwealth Ct. 552, 555, 406 A.2d 1209, 1210 (1979) (quoting Scranton Electric Co. v. Avoca Borough School District, 155 Pa. Superior Ct. 270, 274, 37 A.2d 725, 727 (1944)). West Penn, therefore, was required to impose the 1979 tariff then in effect, Bell Telephone, and any attempt by it to vary the terms of the tariff either as to rate or notice requirements would have been ineffective. Delph. West Penn, moreover, was not free to enter into a contract with Brockway which differed from the tariff filed with the PUC; it was constrained to charge the lawful rate until expiration of the one-year notice period, as tariffed.  Brockway Glass Company v. Pennsylvania Public Utility Commission, 437 A.2d 1067 (Pa. Cmwlth. 1981); 1981 Pa. Commw. LEXIS 1943.  

See also Bell Telephone Co. of PA v. Pa. Publ. Util. Comm’n, 417 A.2d 827 (Pa. Cmwlth. Ct. 1981); Phila. Suburban Water Co. v. Pa. Publ. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. Ct. 2002).



The PPL tariff provides that the “customer agrees to pay to the Company any initial and recurring right-of-way rental fees in excess of a nominal amount that are incurred by the Company in constructing and maintaining the line extension.”  PPL Tariff Rule 3(a)(4)(d); PPL Ex. 4.  PPL states that the DEP permit fee of $250 annually falls within this language.  Tr. 57.


Complainant argues in the alternative.  Either:  (1) he should not be charged the SLLA fee since the Tuscarora Creek is not actually navigable; or (2) other PPL customers served by another line which crosses the Tuscarora should also be charged the fee.  He alleges that one other line crosses the Tuscarora, and that the customer is probably not charged the crossing fee.  If the other customer is not charged, then Complainant believes that he is being treated differently, and worse than, another customer similarly situated.  This disparate treatment, Complainant believes, would justify requiring PPL to return the $1250 SLLA fee.


Complainant showed that the Tuscarora is physically blocked at some point by introducing a photograph of a cement block bridge across it.  Cplt. Ex 7.  PPL countered by introducing a list of waterways in Pennsylvania which are classified by DEP as navigable.  PPL Ex. 14.  The DEP classification is the list used by the agency, and the actual state of the waterway is immaterial to the binding effect of the classification.  Tr. 102.  PPL has proven that DEP has classified the waterway as navigable.



Complainant also states that PPL facilities cross the Tuscarora in at least one other location, and that his information from DEP is that any crossing will entail an annual permit fee:

Mr. Wert:  Okay.  I believe the Exhibits that I just handed out requires PPL to have a submerged land license agreement to cross Tuscarora Creek at any point.  The picture –

ALJ:  Wait, excuse me, did you say you believe it does or it doesn’t?  I missed that.

Mr. Wert:  It does.  It does require a submerged land license anyplace they cross the Tuscarora Creek.  Tr. 136
Therefore, Complainant concludes that the other crossing should involve a fee, and if it does not, then PPL should refund his money since that would indicate that he is being treated differently than other ratepayers.  Tr. 136-137.


Complainant Exhibit 20 is the SLLA for another Tuscarora Creek crossing, dated June 2, 2004, which Complainant submits to support his claim that PPL has another crossing for which no crossing fee has been collected.  In addition, Complainant Exhibit 25 contains PPL’s Answers to Interrogatories, in which PPL admits to no SLLA across the Tuscarora since 2004.



There is no indication whether the other crossing was pursuant to a single customer line extension request or if the line were installed for another reason (i.e., highway relocation, etc.).  Complainant Exhibit 25, which is PPL’s Answers to Interrogatories, discusses SLLAs entered into since 2004 but he did not offer sufficient proof to support this claim
, which would, ostensibly, not include Complainant Exhibit 20, which was executed during 2004.  Accordingly, the evidence submitted does not support the claim.  Complainant has not proven that PPL does not pay a DEP permit fee for the other crossing; nor has he proven that the customer served from the other line was not required to pay the DEP SLLA fee.


Complainant has not shown that the customer or customers receiving service from the other crossing were not charged in the same manner that he was charged.  Here, for example, Complainant is charged a one-time fee equal to five years’ payment of the permit fee:  
5 x $250 = $1250

If the other crossing were handled the same way that PPL handled this crossing, then the other customer(s) would have been charged a one-time fee of the amount equal to five years of the permit cost, and after that, PPL would pay the fee each year.  PPL would not charge the customer each year, and there would be no indication on the customer’s account that this fee is attached to his or her service.  While PPL did not prove that the other customer had paid this fee, the utility did not have to do so.  Complainant, who clearly has the burden of proof, has provided no evidence that PPL treats other customers differently than it has treated him.


PPL has proven that the crossing of the Tuscarora, necessary to provide service to Complainant, entails an annual fee.  PPL has also shown that, according to its tariff, the full amount of the annual DEP permit could be charged to the Complainant each and every year that PPL provides him service.  PPL Ex. 4, Tariff Rule 3; Tr. 57.  PPL explains that its “policy” is to charge a customer for five years of the required fee.  The “policy” is not memorialized in the tariff.  Tr. 78, 160.  Enforcing the tariff would result in an additional $250 annual charge to Complainant’s electric bill, should PPL pursue it.  


Complainant has failed to sustain his burden of proving that PPL is treating him discriminately or worse than other customers.  The time it took to extend service to Complainant is reasonable, and the imposition of only five years of the annual stream crossing fee is nothing short of generous.  The Complaint is dismissed with prejudice.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this Complaint.

2.
The Complainant carries the burden of showing that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976). 
3.
 The burden of proof must be carried by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  

4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



5.
The alleged offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. §701.  



6.
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  66 Pa. C.S. §1501.



7.
The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995).



8.
Tariffs have the force of law and are binding on both the utility and its customer. Behrend v. Bell Telephone Company, 242 Pa. Superior Ct. 47, 363 A.2d 1152 (1976).


9.
Res judicata, which is also known as claim preclusion, holds that a final judgment on the merits by a court of competent jurisdiction will bar any future action on the same cause of action between the parties and their privies.”  Hopewell Estates, Inc. v. Kent, 435 Pa. Superior Ct. 471, 476, 646 A.2d 1192 (1994).  



10.
A claim that the time period prior to the resolution of the first complaint was too long and, therefore, supports a finding of inadequate service, is barred by claim preclusion because (1) the identity of the issue involved is the same; (2) the cause of action is the same as the first complaint; (3) the identity of the parties is the same; and (4) the quality and capacity of both parties is the same.  



11.
The DEP classification is the list used by the agency, and the actual state of the waterway is immaterial to the binding effect of the classification.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Daniel Wert against PPL Electric Utilities Corporation at PUC Docket No. C-20066858 is denied on its merits.


2.
That the Secretary mark this docket closed.

Date:
March 20, 2007



____________________________________








Susan D. Colwell








Administrative Law Judge 
 
� 	At the hearing, Complainant declined to submit a brief, but by e-mail received the next day, he stated that he had reconsidered and would do so if permitted.  A copy of his e-mail was sent to counsel for PPL, along with my response containing the options listed above.


� 	Complainant objected to this exhibit because it contains his mother’s mailing address, not the address to which service was extended.  The objection was overruled because the utility is justified in sending a bill to the address given by the customer, not to the location where the service is given, in this case a camper.


� 	“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them, but shall not include any acts done, rendered or performed, or any thing furnished or supplied, or any facility used, furnished or supplied by public utilities or contract carriers by motor vehicle in the transportation of voting machines to and from polling places for or on behalf of any political subdivision of this Commonwealth for use in any primary, general or special election, or in the transportation of any injured, ill or dead person, or in the transportation by towing of wrecked or disabled motor vehicles, or in the transportation of pulpwood or chemical wood from woodlots.  66 Pa. C.S. §102. 





� 	Dan Wert v. PPL Electric Utilities Corporation, Pennsylvania Electric Company, and Valley Rural Electric Cooperative, Inc., PUC Docket No. C-20054282 (Order entered December 19, 2005).


� 	Design supervisor the PPL’s West Shore Service Center.


� 	Submerged Land License Agreement.


� 	Pennsylvania Natural Diversity Inventory for determination of whether there would be endangered or threatened species, plants or animals to be addressed.  Tr. 103. 


� 	General permit No. 5, utility line stream crossing.  PPL Ex. 6.


� 	Erosion and Sediment Control Plan.  Tr. 106-107.


� 	 Complainant Exhibit 25 is a copy of PPL Answers to Interrogatories, which state, in part:  “PPL cannot confirm or deny the exact number of submerged land license agreements (“SLLA”) that it currently has in place with the DEP.  PPL does not maintain summary records in a way that will allow it to answer this request.  Notwithstanding the foregoing, PPL can confirm that it has obtained seven SLLAs since 2004.  One of those seven was the SLLA required to complete the Wert line extension.  The other six are related to Pennsylvania Department of Transportation highway relocation projects. None of the six highway relocation projects was a line extension made to extend service to new customers.  As such, none of the costs related to those SLLAs was billed to or otherwise directly paid by any PPL customer.”
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