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HISTORY OF THE PROCEEDINGS


On October 31, 2006, Fay Strickler (Ms. Strickler or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against UGI Utilities, Inc. (UGI, Respondent, or the Company).  The Formal Complaint alleged that Complainant had been overcharged by Respondent for gas usage and that there were safety problems associated with her service.  As relief, Complainant requested that the overcharges be removed and that the Company explain why Respondent was not responsive to her concerns.



On November 21, 2006, UGI filed an Answer which denied the material allegations of the Complaint and which asserted that many of the allegations were related to landlord/tenant problems rather than utility service issues.  UGI further indicated that the Complainant had been offered fuel line trace and payment arrangements, but these offers had been refused. 


On November 28, 2006, a Telephone Hearing Notice was issued which notified the parties that an Initial Telephonic Hearing was scheduled for Tuesday, January 30, 2007, at 10:00 a.m.  The case was assigned to me for hearing and a decision.



On November 30, 2006, I issued a Prehearing Order, which advised the parties of the day, date, and time of the hearing, and set forth applicable procedures regarding submission of proposed exhibits in advance, attorney representation, continuances, subpoenas, and settlement discussions.  Complainant was given notice that she had the burden of proof.



The Initial Telephonic Hearing was held as scheduled on Tuesday, January 30, 2007, at 10:00 a.m., and was transcribed.  Complainant proceeded pro se, testified on her own behalf, and did not present any exhibits.  UGI, which was represented by Larry Crayne, Esquire, presented the testimony of one witness (Thomas Sload) and introduced two exhibits (UGI Exhibits R-1 and R-2), which were admitted.  In addition, UGI supplied a late-filed exhibit at my request (UGI Exhibit R-3), which was also admitted.  



At the conclusion of the hearing, the parties waived the filing of briefs.  Upon receipt of the transcript, I closed the record by Interim Order dated February 23, 2007.  The record consists of 63 pages of transcript, the testimony of Complainant and one (1) UGI witness, and three (3) UGI exhibits.  The case is now ready for a decision.

FINDINGS OF FACT



1.
Complainant is Fay Strickler (Complainant or Ms. Strickler), who has resided in a two-room apartment at 232 State Street, Apartment B, West Fairview, Pennsylvania, 17025, since October 1999.  Tr. 8-9. 


2.
Respondent is UGI Utilities, Inc. (UGI, the Company, or Respondent), a public utility which provides natural gas service to customers in the Commonwealth of Pennsylvania.  UGI Ex. R-1.


3.
Ms. Strickler was the ratepayer of record for all gas usage at her apartment from 1999 to 2006, but her service was terminated for nonpayment on October 11, 2006.  Tr. 21; UGI Ex. R-1.  Her service was also terminated in 2004 but was restored in late 2005 by UGI after the landlord had made repairs to correct the backdrafting of a water heater.  Tr. 29, 36, 41-42. 


4.
Ms. Strickler filed a complaint with the township against the landlord to force the landlord to repair the hot water heater in late 2005.  Tr. 28-29. 



5.
Backdrafting is the term used when an appliance vent to the outside is clogged, and carbon monoxide, which is a byproduct of fuel combustion, comes back into the premises.  Tr. 36-37.


6.
Ms. Strickler has been the sole occupant of the premises since she moved into her apartment.  Tr. 20-21.



7.
While Ms. Strickler originally used gas for a small furnace and for hot water, she turned the furnace off permanently in October 2000 due to fumes and the landlord’s refusal to check and service the furnace.  Tr. 13, 17-18, 59.


8.
Ms. Strickler continued to use gas for hot water heating, except for the time period that she has been without gas service.  Tr. 21.  She currently uses an electric space heater which she purchased to heat her small apartment.  Tr. 13.



9.
The period during which Ms. Strickler believed she was overbilled for usage was for all bills from the commencement of service in 1999 until the beginning of 2006, which was around the time that she filed an informal complaint with the Bureau of Consumer Services.  Tr. 14-15. 


10.
From March 2003 through December 2005, which was a part of the disputed billing period, Ms. Strickler’s monthly gas bills averaged $21.22.  During 2006, which was when Ms. Strickler believed that her bills correctly reflected her usage, her monthly bills for nine total month of usage (January through September 2006) averaged $20.57.  Tr. 14; UGI Ex. R-1. 


11.
Ms. Strickler’s billed gas usage during the disputed period was very low and did not reflect heating usage.  Tr. 36, 42-43, 49.  This usage was consistent with Ms. Strickler’s testimony that she did not use the gas furnace after October 2000.  Tr. 13.


12.
Ms. Strickler was offered a fuel line trace and meter test by the Company but she refused these offers due to the cost.  Tr. 15-16, 38.  



13.
UGI’s tariff provides for a high bill investigation charge, which is waived if a metering error is discovered.  UGI Ex. R-3.  


14.
The address reference on Ms. Strickler’s gas bill to “AB” refers to “Apartment B” and does not indicate that Complainant was being charged for usage at both Apartment A and her own apartment, which is Apartment B.  Tr. 45.


15.
Ms. Strickler was offered a payment arrangement on her arrearage by the Bureau of Consumer Services, but Ms. Strickler refused the offer because she believed it to be unaffordable.  Tr. 23, 28; UGI Ex. R-2.  She did not challenge the payment arrangement or request another payment arrangement in her Formal Complaint.


16.
The final account balance owed by Ms. Strickler to UGI is $550.88.  Tr. 45-46; UGI Ex. R-1.



17.
The factual record does not establish that Ms. Strickler contacted UGI about gas odor or carbon monoxide concerns within the past three (3) years.  Tr. 24-25.


18.
UGI has no record of contact by Ms. Strickler concerning a gas odor.  If it had been informed about a gas odor and/or a safety concern about carbon monoxide, it would have investigated the matter.  Tr. 40, 44, 48.



19.
UGI dispatched a service technician to Ms. Strickler’s apartment building during the hearing to ensure that the building was safe.  Tr. 52-53.



20.
If Complainant’s gas service is restored in the future, UGI must inspect the appliances and cannot initiate service unless convinced that service can be supplied safely.  Tr. 38, 48-49, 56.


21.
Ms. Strickler did not request service restoration in her Complaint.  Tr. 21.
DISCUSSION


In her Formal Complaint, Ms. Strickler claimed that she had been overbilled for natural gas service by Respondent and that the Company had not been responsive to her safety concerns about gas odors and carbon monoxide.  As the Complainant seeking affirmative relief from the Commission, she bears the burden of proof.  66 Pa. C.S. §332(a).  Complainant must demonstrate that Respondent provided unreasonable public utility service, under Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, due to overbilling and unresponsiveness to safety issues.



To satisfy this burden, a complainant must demonstrate that the named utility is responsible for the problem involved in the Complaint, in that the utility has violated the Public Utility Code or a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania (Patterson), 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992).  



In Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), the Commission explained the process of meeting the burden of proof in billing disputes.  In accordance with Waldron, the complainant has the burden to put forth evidence establishing a prima facie case that he/she was overcharged for service.  Case law holds that when a complainant has presented testimony that:  (1) the number of occupants in a household has not changed; (2) the potential for energy utilization was low; and, (3) the complainant’s prior billing history showed no previous abnormalities, then he/she has established a prima facie case.  Dyckman v. PPL Electric Utilities Corporation (Dyckman), Docket No. C-20030661, Order entered December 16, 2004; Replogle v. Pennsylvania Electric Company (Replogle), 54 PA PUC 528 (1980).  

Once the complainant has established a prima facie case, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Waldron, supra.  If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95.  In Milkie v. Pa. P.U.C. (Milkie), 768 A.2d 1217, 1219-1220 (Pa. Commw. 2001), the Commonwealth Court determined that complainants may meet their burden of proof by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage. 



Ms. Strickler testified that her gas service had been terminated in October 2006 and that she was therefore no longer a UGI customer.  However, she testified about two utility service problems that she had experienced when she was a customer:  (1) overbilling; and, (2) lack of responsiveness to her concerns about gas odors and possible carbon monoxide.  I will address each of these issues separately.

Overbilling

Complainant’s case 



Ms. Strickler testified that she was the UGI ratepayer of record for all gas usage at her two-room apartment located at 232 State Street, Apartment B, West Fairview, PA 17025, since she moved there in 1999.  Tr. 13-14.  She also was the sole household occupant during that time period.  Tr. 20-21.  It was her understanding that the landlord, John Sopensky, was to pay the gas bills, but her lease is silent on that point and the gas service was in her name.  Tr. 12-13.  


While Ms. Strickler originally used gas for a small furnace located in her bedroom and for hot water, she turned the furnace off permanently in October 2000 due to fumes and the landlord’s refusal to check and repair the furnace.  Tr. 13, 17-18, 59.  She continued to use gas for hot water heating, except for the time period that service was terminated, but service has been off for nonpayment since October 2006. Tr. 21; UGI Ex. R-1.  She uses an electric heater which she purchased to heat the apartment.  Tr. 13.    


According to Ms. Strickler, the gas bills did not reflect her usage from the commencement of service in 1999 until the beginning of 2006, which was about the time when she filed an informal complaint with the Commission’s Bureau of Consumer Services.  Tr. 14-15.  During that disputed period, she believed that the utility was continuing to charge her for service as if she had gas heat, even though she had not been using the furnace.  Tr. 10.  


As an additional cause of her high bills, Ms. Strickland posited that she could be paying for her neighbor’s gas usage.  She referenced the utility’s use of the designation “AB” in her gas bill address, and thought that the utility might be charging her for both apartments “A” and “B”, instead of only her apartment “B.”  Tr. 15.  She had been offered a fuel line trace by UGI but was not willing to pay for the trace and therefore declined UGI’s offer.  She believed that the charges for a fuel line trace and any additional high bill investigation should be paid by the landlord.  Tr. 15-16, 38.


Ms. Strickler was offered a payment arrangement by the Commission’s Bureau of Consume Services (BCS) in an informal decision, dated August 10, 2006, but she refused the offer because she thought it was unaffordable.  Tr. 23, 38; UGI Ex. R-2.  She did not appeal the payment arrangement portion of the BCS decision. 


UGI’s response



In response to Ms. Strickler’s contentions of overbilling, UGI presented the testimony of Thomas Sload, a superintendent of special accounting.  Mr. Sload presented Complainant’s monthly account history from March 2003 to October 2006 which showed very low usage.  UGI Ex. R-1.  In fact, gas bills for the entire 1999-2006 time period of her residency averaged only about $22.
  Tr. 50.  Mr. Sload explained that Ms. Strickler was offered a fuel line trace and meter test by the Company but that she refused these offers.  Tr. 38.  


Customers are charged for a fuel line trace and meter test in accordance with the Company’s tariff, as shown in UGI Ex. R-3.  Tr. 42-44.  While the utility will waive the fee if it believes that the high usage is unexplained, Ms. Strickler would have been charged for the trace because her bills were not inexplicable.  In fact, her bills were very low and, according to Mr. Sload, were consistent with the minimal usage of a non-heating customer.  Tr. 42-43.


Mr. Sload further explained that the reference to “AB” on Complainant’s account was an abbreviation for “Apartment B” and did not indicate that Complainant was being charged for usage at both apartments.  Tr. 45.


UGI terminated service to the Complainant once in 2004, but service was restored in late 2005 after repairs had been made to correct the backdrafting of a water heater.  Tr. 29, 41-42; UGI Ex. R-1.  Service was again terminated by UGI on October 11, 2006 for nonpayment and has not since been restored.  Tr. 38; UGI Ex. R-1.  UGI’s position is that the final bill of $550.88 is due and owing by the Complainant.  Tr. 54; UGI Ex. R-1. 


ALJ conclusion



On the issue of overbilling, I conclude that the Complainant has not presented a prima facie case under Waldron, supra, and therefore has not met her burden of proof.  While Complainant did indicate that the number of occupants had not changed and her potential for energy utilization was low, she did not establish that her bills during the disputed period were out of line with “normal” usage.  In fact, during the period of time when she indicated that her bills returned to “normal,” which was during 2006, her monthly bills averaged $20.57 for the nine complete months of usage (January 2006 to September 2006).  UGI Ex. R-1.  During a portion of the disputed period, which was from March 2003 through December 2005, her monthly bills averaged $21.22.  UGI Ex. R-1.  Thus, there is virtually no difference between billed usage during the disputed period shown in UGI Ex. R-1 and Complainant’s “normal” usage in 2006.  Furthermore, Mr. Sload testified that all the monthly bills for 1999-2006 averaged only $22, which is very low, and consistent with non-heating usage.  Tr. 36, 42-43.


Mr. Sload also provided a credible explanation as to why the abbreviation “AB” on Complainant’s account did not mean that she was being billed for the two apartments.  He testified that “AB” simply was an abbreviation for “Apartment B”, and thus, the Complainant was only being charged for her own residential usage.  Complainant did not rebut this explanation.


In addition, Section 3314(a) of the Public Utility Code (Code), 66 Pa. C.S. §3314(a), requires that utility customers file service complaints within three (3) years of the date of the alleged service inadequacy.  Complainant filed an informal complaint on December 22, 2005, with BCS.
  Therefore, any redress for overbilling which was alleged by the Complainant to have occurred from October 1999, when she moved into the apartment, until December 22, 2002 would be precluded by Section 3314(a) of the Code. 


For the above reasons, Ms. Strickler has not established that she has been overbilled for gas service and her Complaint in that regard will be denied.  The final bill of $550.88 is due and owing.  Tr. 45-46, 54; UGI Ex. R-1.
Responsiveness to safety concerns


Complainant’s case



Ms. Strickler testified that she informed UGI and her landlord back in October 2000 that she thought there was carbon monoxide in the apartment and that she also smelled gas. She claimed that neither UGI nor the landlord was responsive to her concerns.  Tr. 11, 16.  She indicated that she again contacted UGI about this problem in 2001, but she was unspecific about any more recent contact.  Tr. 24-25.  She had no recollection of the person that she spoke with at UGI in past years about this matter.  Tr. 27.   


Ms. Strickler further testified that she believed the entire heating and venting system needed to be checked out and cleaned, but that the landlord had refused to do anything.  Tr. 17, 19-20.  She indicated that she had to file a complaint against her landlord with the township to force him to make repairs to the water heater.  Tr. 26.  She denied having a carbon monoxide detector in her apartment.  Tr. 30.


UGI’s response


In response to Ms. Strickler’s allegations, Thomas Sload testified that UGI had no record that Ms. Strickler had ever contacted the Company about a gas odor.  Tr. 40.  He emphasized that, if Complainant had complained about a gas odor and/or carbon monoxide, the Company would have investigated and would have terminated service if an unsafe condition existed.  Tr. 40, 44, 48-49, 51, 54.


In addition, Mr. Sload testified that the Company actually had terminated service to Ms. Strickler’s gas hot water heater on November 23, 2005 due to backdrafting.  Tr. 36.  Backdrafting, as explained by Mr. Sload, occurs when the vent to the outside is clogged, and the carbon monoxide, which is a byproduct of fuel combustion, comes back into the house.  Tr. 36-37.  The water heater was shut down until repairs were made by the landlord.  Tr. 25-26, 37.  Ms. Strickler’s gas service is currently terminated and before service would be restored, the UGI service technician would check all appliances and vents to be sure that no safety problem existed. Tr. 38, 48-49, 56.


Ms. Strickler mentioned that when a new tenant moves into the apartment building and turns on the heat, she notices a gas odor, and that she noticed the odor as recently as December 2006.  Tr. 52.  Based upon this testimony, I directed UGI to check out the premises and UGI immediately dispatched a service technician to the property while the hearing was in progress.  Tr. 52-53.

ALJ conclusion



In order to meet her burden of proof concerning UGI’s alleged unresponsiveness to safety concerns, the Complainant must establish that the utility breached a duty owed to the Complainant through violation of the Public Utility Code, or a regulation or an Order of the Commission.  Patterson, supra.  However, much of the Complainant’s evidence focused upon an alleged breach of the duty owed to her by the landlord, not the utility.  As discussed above, it was the landlord who, according to Ms. Strickler, purportedly refused to clean the furnace and vents, and this appeared to have caused safety issues.  The Commission has only such powers as are expressly or by necessary implication given to it by law, and does not have jurisdiction to decide private disputes between landlords and tenants.  Rogoff v. The Buncher Company, 395 Pa. 477, 151 A.2d 83 (1959); Allport Water Authority v. Winburne Water Company, 258 Pa. Super. Ct. 555, 393 A.2d 673 (1978).  Ms. Strickler retains all the rights and remedies reserved to her and may seek redress in the local courts and with local authorities for violations of the landlord’s duties and obligations.  66 Pa. C.S. §103(c).


Another problem with Ms. Strickler’s case is the statute of limitations.  As noted previously, complaints about utility service inadequacy must be brought within three (3) years from the date in which liability arose.  66 Pa. C.S. §3314(a).  Ms. Strickler testified that she informed UGI about the gas odor and suspicions about carbon monoxide in October 2000 and again in 2001, which was over three years prior to the filing of her informal complaint with BCS regarding this matter.  UGI Ex. R-2.  There is no clear and convincing evidence from which I can conclude that UGI was unresponsive to Ms. Strickler’s concerns about gas odor or carbon monoxide within the past three (3) years.  


Also, Mr. Sload testified that the Company had no record of any contact from the Complainant regarding this problem and indicated that UGI would have investigated if such a complaint had been made.  The Company evidenced its responsiveness to gas odor allegations made during the hearing by immediately dispatching a service technician to the property.  If Complainant seeks to have her gas service restored in the future, the Company must inspect the appliances and vents and cannot initiate service unless convinced that service can be supplied safely.  


Accordingly, as the Complainant has not met her burden of proof, her complaint as to unresponsiveness to safety concerns will be denied.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this case.  66 Pa. C.S. §§701, 1501.



2.
Complainant has the burden of proving that she is entitled to relief from the Commission.  66 Pa. C.S. §332(a).



3.
“Burden of proof” means the duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  


4.
The Pennsylvania Public Utility Commission has only such powers as are expressly or by necessary implication given to it by law, and does not have authority to decide private disputes between landlords and tenants.  Rogoff v. The Buncher Company, 395 Pa. 477, 151 A.2d 83 (1959); Allport Water Authority v. Winburne Water Company, 258 Pa. Super. Ct. 555, 393 A.2d 673 (1978). 



5.
Persons complaining about public utility service must file complaints within three (3) years of the alleged service inadequacy, exclusive of the time involved in pursuing an informal complaint with the Commission regarding this matter.  66 Pa. C.S. §3314(a); Duquesne Light Co. v. Pa. P.U.C., 148 Pa. Cmwlth. 378, 611 A.2d 370 (1992). 


6.
Complainant failed to sustain her burden of proof with respect to alleged overbilling and unresponsiveness to safety concerns.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Formal Complaint filed by Fay Strickler at Docket No. C‑20067019 against UGI Utilities, Inc., is denied.
Dated:
March 16, 2007



______________________________








Kandace F. Melillo








Administrative Law Judge
	�	Ms. Strickler testified that she paid a $15 fee to UGI to obtain copies of her bills back to 1999, but that she never received them.  Tr. 20, 56-57.  However, Mr. Sload agreed to provide copies of these bills to the Complainant.  Tr. 50.    


	�	The period during which a customer pursued an informal complaint with respect to disputed utility service is to be excluded from the three-year period of limitations for filing formal complaints.  Duquesne Light Co. v. Pa. P.U.C., 148 Pa. Cmwlth. 378, 611 A.2d 370 (1992).  
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