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OPINION AND ORDER

BY THE COMMISSION:


Before us for disposition is an Initial Decision in the matter of Crystal Harris (Complainant or Ms. Harris) v. Philadelphia Gas Works (PGW).  In his Initial Decision, Administrative Law Judge (ALJ) Ky Van Nguyen dismissed Ms. Harris’ Complaint because she failed to request discontinuance of her gas service consistent with our regulations.  

No Exceptions were filed in this proceeding.  However, we have requested review of this Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  We have determined from our review of this record that a remand to the Office of Administrative Law Judge (OALJ) is necessary in order to address issues regarding PGW’s role in the billing and collection of Ms. Harris’ account over the time period at issue and documentation of Ms. Harris’ mailing addresses over the period in question.    

HISTORY OF THE PROCEEDINGS


On November 30, 2005, Crystal Harris filed a Complaint with the Pennsylvania Public Utility Commission (the Commission) against PGW alleging that PGW continued to bill her even after she had moved out of her old residence.  She wanted PGW to remove from her account all the amounts wrongfully billed and return her deposit.



On January 12, 2006, PGW filed an Answer to the Complaint denying the charges.  It averred that Ms. Harris was the responsible party for gas service from June 19, 1998, to September 2003, because she did not cancel the service when she left.


A hearing was scheduled for June 19, 2006, but Ms. Harris did not appear.    
In his Initial Decision, the ALJ dismissed Ms. Harris’ Complaint for failing to meet her burden of proof.  On July 19, 2006, the Complainant filed Exceptions presenting a valid excuse for missing the June 19, 2006 hearing.  Therefore, on October 2, 2006, the Commission entered an Order remanding the case to the OALJ.


A hearing on remand took place on October 27, 2006, at which Ms. Harris proceeded unrepresented and PGW was represented by counsel.  PGW presented the testimony of one witness and introduced seven exhibits into the record.


In his Initial Decision, the ALJ dismissed the Complaint because the Complainant failed to request discontinuance of her gas service consistent with our regulations.
  No Exceptions were filed.  
DISCUSSION


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).

Ms. Harris admitted that she did not notify the Company that she wanted service discontinued as of August 1999.  (Tr. at 5, 16).  It is undisputed that, pursuant to our regulations, a ratepayer has an obligation to request discontinuance.  Failure to do so may lead to responsibility for subsequent service billed to the location until the utility is notified to discontinue service.  


We do not take lightly the fact that Ms. Harris should have requested that her service be discontinued upon leaving the premises.  However, PGW may not be free from all responsibility.  Under the Code, the Company has a duty to provide reasonable and adequate service.
  The account was billed monthly for 49 months, from August 1999 through September 12, 2003, which is the period for which Ms. Harris contests liability for the bill.  Based on PGW’s exhibits, this account went unpaid during this entire period resulting in an accumulated balance of $4,927.83.  (Tr. at 35).  


Upon review of the record, we find that the record needs to be developed further regarding PGW’s billing and collection actions over this 49-month period.  Specifically, the record should reflect when PGW realized, or when it should have realized, that Ms. Harris was no longer residing at the property.  The record should also explore any effort PGW made to collect on this account during the period under dispute.  If there was collection activity, the details of that collection action could help determine liability for the account balance.  Without any details regarding collection activity or any other contacts between PGW and anyone else at this address, we cannot properly evaluate whether PGW provided reasonable and adequate service, or whether there are other factors that mitigate Ms. Harris’ responsibility for the account balance.  Additionally, any evidence provided by Ms. Harris demonstrating residency during the disputed billing period should be considered when determining liability for the account.  Information about residency should include but not be limited to testimony related to mail forwarding over the period of time she disputes responsibility for the billings.  

We also note that PGW’s Answer to the initial Complaint was fifteen (15) days late.  We have observed repeated instances where the utility-respondent failed to file a timely answer to a formal complaint as prescribed by our regulations.
  Only in a very few of these instances did the utility-respondent request leave to file a late answer or attempt to provide a valid reason for the untimely filing.
  Here, we have an example where PGW neither requested leave to file a late answer nor explained the reason for the late answer.  These breaches of our procedural regulations are unacceptable and must stop.  It is incumbent on all parties, both complainants and respondents, to comply with our regulations, but we believe that responsibility should fall more heavily on the utility-respondents who usually are far more sophisticated litigants, unlike most complainants.  We expect that our Administrative Law Judges will address the issue of timely filing as vigorously with respondents as with complainants; THEREFORE, 


IT IS ORDERED:


1.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen be reversed consistent with this Opinion and Order.


2.
That this proceeding be remanded to the Office of Administrative Law Judge for such further proceedings as may be necessary, consistent with this Opinion and Order, and the issuance of an Initial Decision upon Remand.








BY THE COMMISSION







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 1, 2007

ORDER ENTERED:  April 2, 2007
	�	 52 Pa. Code § 56.16(a).





	�	 66 Pa. C.S. § 1501.


	�	 52 Pa. Code § 5.16(c).





	�	 52 Pa. Code § 1.115.
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