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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition is the Initial Decision of Administrative Law Judge (ALJ) Louis G. Cocheres, which was issued on December 19, 2006.  No Exceptions were filed to the Initial Decision.  However, we thereafter exercised our right to review the Initial Decision, pursuant to Section 332(h) of the Public Utility Code, 66 Pa. C.S. § 332(h). 

History of Proceeding
Leslie P. Midla (Complainant) had a lease with Equitable Gas Company (Equitable or Company) which allowed Equitable to take gas from a well located on the Complainant’s property.  On May 23, 2006, the Complainant filed a Formal Complaint against Equitable alleging that he was being unfairly charged for distribution charges for his gas which was located on his own property.  The Complainant asked that the Commission determine if Equitable was right or wrong in charging him distribution charges and gas cost adjustment charges, in accordance with his current lease with the Company.



On June 14, 2006, Equitable filed its Answer and New Matter denying that the Complainant was being improperly charged for gas usage.  The Answer stated that the requested relief specifically required the interpretation of a written contract and was not within the jurisdiction of the Commission.  In its New Matter, Equitable stated that the Complaint failed to allege a violation of the statute, or the Regulations or orders of the Commission, and instead alleged only a difference of opinion regarding the interpretation of a written contract.  In addition, the New Matter alleged that the Complainant’s use of gas and payment of disputed distribution and gas cost adjustment charges over the course of many years constituted a waiver of any legal claim arising from the charges.  



A telephonic hearing was held on August 16, 2006.  On the day of the hearing, ALJ Wayne L. Weismandel presided because ALJ Cocheres was unavailable.  Both the Complainant and the Company were represented by counsel.  Equitable presented three witnesses who, in turn, sponsored five Exhibits.  A transcript of seventy-six pages resulted from the hearing.  No Party filed a brief.  The record closed by Letter issued September 28, 2006.



The ALJ’s Initial Decision was issued on December 19, 2006, in which he recommended that the instant Complaint be dismissed.  (I.D. at 13).  






Discussion


In his Initial Decision, ALJ Cocheres reached Findings of Fact Nos. 1-29 (I.D. at 2-6) and reached Conclusions of Law Nos. 1‑8 (I.D. at 11-12).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



Of the ALJ’s Conclusions of Law, we especially note the following, appearing on page 11 of the Initial Decision: 
1.
The Commission has jurisdiction over the parties and subject matter of this Complaint.  66 Pa. C.S. § 701.



Of the ALJ’s Findings of Fact, we especially note the following, appearing on page 2 of the Initial Decision:

1.
Complainant is Leslie P. Midla, a customer of Equitable.




However, as above noted, the ALJ dismissed the Complaint because the Complainant failed to sustain this burden of proof because he failed to show that “the tariff was unlawful, unjust or unreasonable either on its face or as applied to him.”  (I.D. at 11).   


While we agree that the instant Complaint should be dismissed, it should not be dismissed based upon the reasoning set forth by the ALJ.  Rather, the matter at issue is one of a private contractual dispute between an individual and a utility over which the Commission has no jurisdiction.  


We note that the Complainant has a lease with Equitable, amended in 1963, which allows Equitable to take gas from a well on the Complainant’s property in return for the use of up to 200,000 cubic feet of gas annually and royalty payments.  (Finding of Fact No. 3, I.D. at 2).  The lease provides that, should the Complainant use more than 200,000 cubic feet of gas in a year, the Complainant will pay Equitable its “current domestic rate” for the quantity of gas used above this threshold.  (Equitable Exh. 1 at 2).


Equitable interprets this portion of the lease to mean that it should bill the Complainant consistent with its residential tariff for usage above the allotted 200,000 cubic feet of gas.  (Finding of Fact No. 14, I.D. at 4).  The Complainant, on the other hand, interprets this language to mean that the “current domestic rate” is simply the amount that Equitable paid the producer of the well, and distribution charges and a gas cost adjustment should not be included.  (I.D. at 7).  The issue here is what the term “current domestic rate” means in the 1963 lease agreement.  Accordingly, the issue is clearly an interpretational issue within a private contract and the instant Complaint should be dismissed because the Commission lacks jurisdiction over such a private contractual dispute.      


In Adams v. Pennsylvania Public Utility Commission, 819 A.2d 631 (Pa. Cmwlth. 2003), the Court held that the Commission lacked jurisdiction over a private contractual dispute arising out of a lease agreement between a landowner and an interstate natural gas pipeline company.  In the Complaint proceeding, the Commission held that it lacked jurisdiction on the basis that the dispute arose from a private contract to which neither party was a public utility subject to regulation.  The Commonwealth Court subsequently affirmed the Commission’s determination that the Commission does not have jurisdiction over private contractual disputes.  In reaching this determination, the Court noted that the landowner’s right to natural gas service was derived entirely from a private contract, not from a filed tariff nor from a Certificate of Public Convenience.  The Court also opined that reliance on a utility’s tariff for billing purposes did not confer Commission jurisdiction.
The excess charge resulted from free negotiations and whether expressed by reference to a published tariff or to a published tide chart, this charge does not create jurisdiction in the PUC.  It is the contract, not the publication, that is the source of Petitioners’ rights, obligations and remedies . . . . The rights asserted by Petitioners derive from a private contract, and the PUC lacks jurisdiction over private contractual disputes.
Adams at 635.


The case before us presents a somewhat different scenario, but the crucial facts remain the same.  Unlike Columbia Transmission in the Adams case, Equitable is a jurisdictional utility.  Mr. Midla, however, is not a customer of Equitable. 


Rather than purchasing his natural gas under Equitable’s Commission‑approved tariffs, the Complainant obtains the gas he needs pursuant to a lease agreement with Equitable for access to the natural gas on Mr. Midla’s property.  Thus, just as in Adams, the Complainant’s service was not provided pursuant to an approved tariff.



Given the lease agreement, any rights asserted by the Complainant derive from that private contract.  It is for this reason that the Complaint must be dismissed.  As the Pennsylvania Superior Court succinctly noted: 
[I]t has long been recognized that the reasonableness, adequacy and sufficiency of public utility service are all matters within the exclusive original jurisdiction of the PUC . . . . It is equally well-settled, however, that the PUC is not jurisdictionally empowered to decide private contractual disputes between a citizen and a utility.

Allport Water Authority v. Winburna Water Company, 393 A.2d 673, 675 (Pa. Super. 1978) (string citations omitted).


We conclude that our decision in the instant case is consistent with the Court’s holding in the Adams case.  The fact that Equitable utilizes its residential tariff when billing the Complainant for the “current domestic rate” is incidental to the lease agreement between the Complainant and Equitable.  Therefore, the Commission lacks jurisdiction over this private contractual dispute, and the instant Complaint must be dismissed. 
Conclusion



We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision.  Premised upon our review of the record evidence, we agree with the ALJ’s determination that the instant Complaint should be dismissed, but we reach that conclusion via a different rationale.  Accordingly, the ALJ’s Initial Decision will be modified in accordance with this Opinion and Order; THEREFORE,


IT IS ORDERED:



1.
That the Complaint filed by Leslie P. Midla against Equitable Gas Company at Docket No. C-20066385 is hereby dismissed.


2.
That the Initial Decision of Administrative Law Judge Louis G. Cocheres, issued on December 19, 2006, is modified in accordance with this Opinion and Order.



3.
That the record in this case be marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 1, 2007
ORDER ENTERED:  April 12, 2007
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