BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Pennsylvania Public Utility Commission, 

:

Bureau
of Transportation and Safety


:

A-00117689C0501







:

A-00117689C0601

v.





:

A-00117689C0603







:

Linda G. Krein, t/a We Care Limousine Service
:

INITIAL DECISION
Before

Fred R. Nene
Administrative Law Judge



This Initial Decision (a) approves the settlement agreement between the Pennsylvania Public Utility Commission, Bureau of Transportation and Safety (“BTS”), and Linda G. Krein, t/a We Care Limousine Service (“Respondent” or “Ms. Krein”); (b) imposes the agreed upon civil penalty; and (c) orders Ms. Krein to cease and desist from committing further violations.

HISTORY OF THE PROCEEDING

BTS filed three complaints against Ms. Krein on various dates:  Complaint C0501 on March 25, 2005; Complaint C0601 on February 14, 2006; and Complaint C0603 on April 19, 2006.
The Complaint at C0501 alleged that the Respondent violated 66 Pa. C.S. §1303 by failing to charge in accordance with its tariff.  The Complaint requested a penalty of $2,800.00.

The Complaint at C0601 involved advance reservation, tariff, and trip sheet violations prohibited by 52 Pa. Code §29.332(1), 66 Pa. C.S. §1301, and 52 Pa. Code §29.335(4).  This complaint requested a penalty of $14,150.00.

The Complaint at C0603 involved more tariff violations under 66 Pa. C.S. §1303 and requested a penalty of $2,250.00.

The Respondent filed timely answers to these complaints.
On November 22, 2006, these cases were assigned to the undersigned presiding officer and were scheduled to be heard in Pittsburgh on January 19, 2007.  That hearing was cancelled on January 18, 2007 at the request of the parties who advised me that they had reached a settlement of the issues involved in all three cases.

By cover letter dated February 2, 2007 I received from BTS counsel John Herzog, Esq. a Settlement Agreement executed by Mr. Herzog on behalf of BTS and by John A. Pillar, Esq., counsel for Ms. Krein.  No testimony was taken and the record closed on February 5, 2007, the date on which I received the Settlement Agreement.
Terms of the Settlement


The Settlement Agreement along with its “Exhibits A and B” is attached to and incorporated into this Initial Decision as “Attachment A”.



The terms of the Settlement are contained in Paragraph 12 of the Settlement Agreement which states as follows:


12.
Respondent and the Bureau have agreed to a reduction in the penalty at C0501 to $700.00.  This reduction is based on assessing a $100 penalty per day for the tariff violations for undercharges ($200) and a $250 penalty per day for the tariff overcharges ($500).  For the complaint at C0601, the parties agree to reduce the requested penalty to $3,600.  This reduction is based on withdrawal of the advance reservation allegations in the complaint, and assessing the trip sheet and tariff violations on a per diem basis.  This results in a penalty of $1,200 for 24 days of trip sheet violations and $2,400 for 24 days of tariff (undercharge) violations, for a total fine of $3,600.  Finally, the parties agree that the complaint at C0603 based on tariff violations will be paid in full since the penalty ($2,250) was already assessed on a per diem basis.  (9 days at $250 per day (overcharge)).

DISCUSSION


It is the policy of the Commission to encourage parties to contested on-the-record proceedings to settle their disputes.  See 52 Pa. Code §5.231.  Settlements eliminate the time, effort and expense of litigating a matter to ultimate conclusion, which may include review of the Commission’s decision by appellate courts of Pennsylvania.  Such savings not only benefit the individual parties, but also the Commission and all other rate payers of the respondent utility.


Under the terms of this settlement the Respondent agrees to pay a civil penalty in the total amount of $6,550.00 to satisfy the counts involved in all three captioned cases.  Sections 3301(a) and (b) of the Public Utility Code, 66 Pa. C.S. §3301(a) and (b), authorizes the Commission to impose a maximum civil penalty of $1,000 per day for violations of the Code, or regulations and orders of the Commission.



Although the payment and the amount of the penalty were agreed to by the BTS and by Ms. Krein, the parties, as part of their settlement agreement, stipulated to certain considerations affecting the appropriate amount to be imposed in certain cases.  As a standard for reviewing the appropriateness of the penalties the parties made reference to the factors that the Commission ruled should be applied when imposing civil penalties under the authority of Section 3301.  Those factors are articulated in Joseph A. Rossi v. Bell Atlantic-Pa., Inc. and Sprint Communications Company, Docket No. C-00992409 (Order entered February 10, 2000).  As they apply to this case the factors set forth in Rossi are as follows:
1.
Whether the violation was intentional or negligent.  If the violation is intentional, the Commission should start with the presumption that the penalty will be in the range of $500.00 to $1,000.00 per day.  If the violation is negligent, the Commission should start with the presumption that the penalty will be in the range of zero dollars to $500.00 per day.  The precise penalty amount per day will be arrived at by applying the following additional standards, while recognizing that the Commission retains broad discretion in determining a total civil penalty amount that is reasonable on an individual case basis.

2.
Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer’s account.

3.
Whether the regulated entity initiated procedures to prevent future occurrences.

4.
The number of customers affected and the duration of the violation.

5.
Whether the penalty arises from a settlement or a litigated proceeding.

6.
The compliance history of the regulated entity which committed the violation.

7.
Whether the regulated entity cooperated with the Commission.  

8.
The amount necessary to deter future violations.

9.
Past Commission decisions in similar situations.

10. Other relevant factors.
The parties agree that the violations did not result from intentional conduct on the Respondent’s part and that the Respondent cooperated during the investigations resulting in these complaints.  The Respondent has taken steps to prevent future violations, including personnel changes and extensive interaction with BTS staff to fully familiarize itself with the requirements of operating a limousine service in Pennsylvania.
Finally, while the Respondent has had a poor compliance record, with at least ten complaints being issued in the past five years, the Respondent has taken significant steps to work on correcting that record.  I believe that the amount of civil penalty incurred in this settlement is sufficient to focus the Respondent’s attention on persisting to improve its record.

CONCLUSIONS OF LAW
1. The parties to and the subject matter of this motor common carrier complaint proceeding are properly before the Commission.

2. The settlement agreement between the parties is a fair and equitable resolution to the proceeding.

3. The settlement agreement between the parties is in the public interest.

4. The settlement agreement should be approved.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaints captioned Pennsylvania Public Utility Commission, Bureau of Transportation and Safety v. Linda G. Krein, t/a We Care Limousine Service at Docket Nos. A-00117689C0501, A-00117689C0601 and A-00117689C0603 are consolidated for disposition.  

2. That the Settlement Agreement between the Pennsylvania Public Utility Commission, Bureau of Transportation and Safety and Linda G. Krein, t/a We Care Limousine Service at Docket Nos. A-00117689C0501, A-00117689C0601 and A-00117689C0603 is approved.

3. That, by agreement of the parties, paragraph 3(a) of the complaint of C0601 is withdrawn.

4. That the captioned complaints are sustained in part, consistent with the terms of the Settlement Agreement.

5. That Linda G. Krein, t/a We Care Limousine Service, having agreed to do so, and pursuant to Section 3301 of the Public Utility Code, 66 Pa. C.S. §3301, shall remit a civil penalty of six thousand five hundred and fifty dollars ($6,550.00), satisfying all three consolidated complaints payable by money order or certified funds to the Pennsylvania Public Utility Commission, P.O. Box 3265, Harrisburg, PA 17105-3265, within 30 days after the Commission’s Order in this case is entered.

6. That Linda G. Krein, t/a We Care Limousine Service shall cease and desist from further violations of the Public Utility Code or applicable regulations of the Commission.

Date:  March 7, 2007






________________________










Fred R. Nene










Administrative Law Judge 
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